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PREFACE. 



The following pages present, in a comprehensive 
and convenient shape, the entire genend practice 
of the law as it obtains in the various courts in 
which the Magistrates of this country administer 
justice, as regulated by recent statutes. 

That such a work must be of considerable 
service to those interested in the proceedings of 
these courts cannot be doubted, when it is remem- 
bered that in them is administered, not only the 
great bulk of the criminal law of this kingdom, 
but a large portion of the law which has for its 
object the arranging of the differences and the 
defining of the rights of individuals in their social, 
public, and corporate relationships. 

Upon this subject much no doubt has already 
been accomplished; and when we turn to " Dick- 
inson's Quarter Sessions Practice," and Mr. Oke's 
excellent " Magisterial Synopsis," it must be 
admitted that some branches of it have been most 
ably treated. 

No work, however, at present exists purporting 
to embody in a concise shape the entire practice of 
the Magistrates' Courts ; none, in fact, which is 
exclusively devoted to the practice of these courts, 
as it is to be observed and followed by the legal 
Practitioner. 
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PREFACE. 



In the Work now presented to the Public, the 
Author has endeavoured to embody the entire 
practice as it is necessary the Practitioner should 
understand it ; his aim being to comprise in one 
portable Volume all the practical information 
which it is desirable the Practitioner should pos- 
sess, in order conveniently and effectually to dis- 
charge their various duties. 

It may be observed, that the publication of the 
Work has been delayed in order to incorporate 
the Statute, just passed, entitled " An Act for 
diminishing Expenses and Delay in the Administra- 
tion of Criminal Justice in certain Cases.^^ A 
Chapter upon this highly important Act of Par- 
liament will be found in its place at page 289, 
and the entire Statute itself is given at the end 
of the Work. 



T. W. S. 



1, Cloisters^ Temple, 
September, 1855. 
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MAGISTRATES^ COURTS. 



CHAPTER I. 



The various kinds of magistrates' courts— petty 
and special sessions— quarter sessions— clerk 
to the justices. 

^HEN we reflect upon the facts, that over many hun- 
^ireds of classes of cases the justices of this country 
have exclusive jurisdiction; that with respect to every 
indictable offence they have powers of preliminary 
Investigation; that, in fact, at least three-foarths of the 
legal litigation of this empire comes under their super- 
vision; the importance of clearly ascertaining the prac- 
tice and modes of proceeding adopted by them in the 
various courts in which they preside is too obvious to 
need being enforced. 

Notwithstanding, however, the vast scope of the au- 
thority of the magistracy and the great variety of the 
daties they have to fulfil, the practical proceedings to 
be adopted with the view to working out their functions 
are comparatively simple and easy. 

With the office and personal duties of the magis- 
tracy it is not the purpose of this work to deal, other- 
wise than as they incidentally arise with reference to 
the course of practice to be pursued before them; it 
bdng the design of the following pages to treat of the 
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practice of the magistrates' courts as we find thea 
courts established, and not to inquire into the origin o 
functions of the authorities who preside in them. 

Courts, then, in which the justices sit to administe 
the law are established throughout the country, an 
may be arranged into three classes: first, courts of pett 
sessions; second, courts of special sessions; and thirc 
courts of quarter or general sessions. 

Courts of Petti/ Sessions.'] — Courts of petty sessior 
are those local assemblages of justices which are period! 
cally held for the transaction of the business arisin 
within such locality. For the convenience of all partie 
the various counties have long been parcelled int 
petty-sessional divisions ; for although the jurisdictio 
of every justice is co-extensive with the limits of th 
county or riding for which he is appointed, and so (un 
less excluded jurisdiction by the terms of some statute 
he may act in every part of it, it has been found con 
venient in practice to parcel out each county int 
districts, and to confine the administration of the lai 
arising within such districts respectively to those jug 
tices alone who are resident within their limits. Man 
acts of Parliament have expressly enacted that th 
justices resident within a particular division only sha 
have jurisdiction; but even where this is not so, it i 
usual in practice for the justices residing in each divi 
sion to confine themselves to the business of sue 
division only. The statutes in force regulating th 
constitution and mode of forming petty sessions, ai 
the 8 Geo. 4, c. 43; 6 Wm. 4, c. 12; 12 Vict. c. 18; an 
the 5 & 6 Wm. 4, c. 76, s. 100. 

Time and place of Meeting."] — ^The time and plac 
of meeting are entirely in the discretion of the justice 
of the division themselves. The place is usually th 
town-hall of the borough, if the division comprise 
municipal borough, or some well-known building i 
the division in other cases; and the time is generall 
fixed at some certain and convenient hour of the da] 
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8D a3 to enable parties to assemble from a distance. 
These meetings are regulated by the usual quantity of 
business to be transacted; in some divisions taking place 
every day in the week, in others less frequently. 

It may here be observed, that notwithstanding it is 
desirable and usual for justices to act where they can 
conveniently do so in concert with each other at petty 
sessions, it is quite competent for any individual justice 
(except where specially provided against) to act alone 
luid at any place within his jurisdiction, even at his own 
private residence ; and cases of emergency will some- 
times arise when it will be convenient and proper for 
liim to do so. 

Special Sessions,^ — Special sessions, or special petty 
sessions as they are sometimes called, are those special 
meetings of the justices of a division held in pursuance 
of some particular act of Parliament for the transaction 
of some peculiar business, such as for licensing ale- 
liouses and other establishments, hearing appeals, &c.; 
and in respect of these sessions it is necessary (except 
"where it is expressly dispensed with by statute) that a 
notice should be duly given to each justice in the divi- 
sion, of the time and place of the sessions and of the par- 
ticular business to be transacted. The number of the 
cessions, the notices to be given, and occasionally the 
exact time of holding them, are usually provided for by 
the act of Parliament directing such sessions to be held. 

The Justices' Clerk.'] — ^No description of these courts 
would be complete without alluding to the clerk to the 
justices — occasionally called the clerk of petty sessions. 
This person is appointed by the justices of each division 
and holds his office during pleasure: {Ex parte Sandys^ 
4 B. & Ad. 863.) As regards the county justices, there 
is no express statutable authority directing his appoint- 
ment, though such a functionary is frequently referred 
to in acts of Parliament, and the legislature has pro- 
vided for his remuneration, and has in many cases 
directed certain duties to be performed by him. The 
B 2 
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(laiieB, however, of justices are so varied, and in con* 
nexion with them there is so much of a professional 
and formal description, that n6 bench could possibly 
act for a single day without the assistance of such an 
officer. Under the Municipal Corporations Act (5 & 6 
Wm. 4, c. 76, s. 102), the justices of every borough, 
under that act to which a separate commission of the 
peace is granted, are required to appoint a fit person to 
be clerk to such justices. The clerks to the metropoli- 
tan police courts are appointed by the Secretaij of 
State. 

To this functionary appertains the duty of seeing 
that the entire machinery of the court of petty or 
special sessions is kept in due working order. To him 
both the justices and the suitors naturally look for the 
perfecting of all arrangements necessary for the doe 
conduct of business. To him will the justices naturally 
look for advice upon all points involving either dif- 
ficulties of law or practice; and to him also will the 
suitors apply in most of those instances where the pro- 
ceedings are merely of a formal or routine description. 
To enter more particularly into the character of his 
duties is here unnecessary. Such of them as require 
further explanation will be elucidated as they arise 
incidentally hereafter. 

Courts of Quarter Sessions,'] — Courts of quarter 
sessions are those courts held in every county four times 
in each year for the trial of certain classes of crimioBl 
offences, for the hearing of appeals, &c., and for the 
regulation of such county matters as are entrusted to 
the superintendence of the justices at large. These 
courts have a very extensive criminal and civil juri^ 
diction; by far the greater portion of indictable ofienoes 
being triable in them. They are held at certain weS* 
known places, and their periods of being held are fixed 
by the 1 Wm. 4, c. 70, s. 30, which enacts that they shaB 
take place respectively in the first week after the 1 1th 
October, the first week after the 28th December, tb^ 
first week after the 31st March, and the first weeK 
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the 24th June, except when the spring assizes 
1 interfere with the sessions, in which case the 
ns are to be appointed to be held on some day 
irlier than the 7th March nor later than the 22nd 
ril (4 & 5 Wm. 4, c. 47). In boroughs, under the 
cipal Corporations Act (5 & 6 Wm. 4, c. 76, s. 105), 
lich there is a grant of quarter sessions, such 
ns are directed to be holden before the Recorder 
in every quarter of a year, or at such other and 
frequent times as he may think fit, or as the 
1 shall direct Although such sessions are 
ed to be held at the times mentioned, and must 
held, there is nothing to prevent their being ad- 
sd from time to time and from place to place, as 
istices in their discretion, having reference to the 
3SS of the county, may think desirable. And it 
»e observed that such adjournments, or interme- 
sessions, are most usually adopted in large and 
Dus counties. 

Qeral sessions are holden before the general body 
) justices, under the authority which they derive 
their commission, and may be holden as of^en as 
istices deem necessary. Except, however, in the 
Y of Middlesex (where they are still held under 
xpress authority of the 7 & 8 Vict. c. 71) they 
fallen into complete disuse, the quarter sessions 
their occasional adjournments being found to be 
convenient and quite equal to all the requirements 
counties. 

nay here be observed that the term " magistrate " 
in applied to a justice of the peace. In such case 
I no distinguishing meaning, though it is more 
mtly used as descriptive of those justices who 
ise their authority under charter, as in cities and 
ghs. When, however, the term is used in the fol- 
^ pages, it will be understood as applying gene- 
to justices of the peace. 
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CHAPTER n. 

PROCEEDINGS IN THE COUBTS OF PETTY SESSIONS. 
SUMBiABT CONVICTIONS AND ORDERS. 

The practice in the Courts of Petty Sessions will be 
best described by treating, in their order of succes- 
sion, the various steps necessary to be taken to 
perfect a charge to be dealt with upon summary 
conviction ; and in dealing with the subject in this way, 
it will be convenient to consider convictions and orders 
as identical in their natures, distinguishing the practice 
in respect of each in such cases only as their slightly 
varied natures may at times require. It may here be 
observed, that although the legislature has in many 
instances directed that the decision of justices is to be 
recorded in the form of an order, and although a dif- 
ferent rule of interpretation applies to orders than to 
convictions, the principle which dictates the adoption 
of the one kind of record rather than the other, is not 
very intelligible. It has, indeed, been said, that the 
practical distinction consists in this — that a conviction 
is the record of an affirmative adjudication upon an m- 
formation for an offence or act punishable either by a 
penalty or imprisonment ; and that an order is a record 
of a like adjudication upon a complaint for nonpayment 
of a sum of money, or for the doing of some other thing. 
The distinction, however, in principle is very imma* 
terial, since every act of Parlianlent which is to be en- 
forced by either the one or the other of these judgments 
directs which of the two is to be used ; and the practice 
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to obtain either the one or the other is for the most 

part the same. 

The choice of remedy.'] — ^Assuming that an offence 
has been committed, in respect of which justices have 
jarisdiction, it maj he prudent to consider whether or 
not they have ea?c/tfWve jurisdiction, since it may occur 
that the party aggrieved has an option of remedies, and 
is not bound to seek for redress at the hands of the 
magistrates, or even that, should he go before them, 
he has a choice of proceedings. Thus, in the case of 
an assault and battery, the injured party may bring his 
action to recover damages, or he may indict his assailant, 
or he may choose to proceed Summarily against him 
before justices at petty sessions ; or should the assault 
be attended with threats of future violence, he may pre- 
sent articles of the peace. The various considerations 
which will determine the preference of any one of these 
proceedings need not here be discussed ; suffice it to 
say, that in such a case, and many others, a choice 
actually exists, and that in the particular case of an 
assault, where the complainant merely desires the jus- 
tices to bind over the defendant, they have no functions 
to deal summarily with the assault itself, it being the 
complainant's right to select his own remedy, and if he 
desire to prefer only articles of the peace, the jurisdic- 
tion, in such case of the justices being limited to that 
prt)ceeding : {Reg. v. Deity, 20 L. J. 189, M. C.) 

Before whom^ when, and where complaint to he made.] 
^apposing the nature of the grievance to be such that 
the only remedy is by summary conviction, or that this 
mode is deemed preferable to any other, it will be of 
importance, before initiating anj proceedings, to con- 
sider before whom, within what time, or in what locality 
the oomplaint or information should be laid. In most 
eases, the act of Parliament which confers the summary 
jorisdiction, points out the restrictions as to person, 
time, and locality ; but if no limits are defined, the in- 
formation may be laid before any justice acting in and 



8 PETTT SESSIONS. 

for the county in which the parties may be living, 
the offence committed, and this at any period from 1 
commission of the grievance. 

Many modem acts of Parliament have directed tl 
the summary proceedings, in given cases, shall t{ 
place in the petty-sessional division in which the subje 
matter of the information or complaint has arisen, or 
which one of the parties resides ; thus, under the B 
tardy Act (7 & 8 Vict. c. 101), the application foi 
summons against the putative father is to be made t* 
justice acting for the petty-sessional division in wh: 
the woman resides ; and also under the various licensi 
acts, and the Highway Act, justices of certain divisic 
alone have jurisdiction. So, too, the limitations w 
regard to time within which these proceedings are to 
adopted or finally terminated, are frequently provic 
for by the several acts of Parliament applicable to the 
but by the 11 & 12 Vict. c. 43, s. 11, it is enact 
" That in all cases where no time is already or sh 
hereafter be specially limited for making any such co 
plaint or laying any such information in the act or a 
of Parliament relating to each particular case, sl 
complaint shall be made, and such information shall 
laid, within six calendar months from the time when 1 
matter of siich complaint or information respectiv< 
arose." As, however, no complaint should be made 
information laid without a careful perusal of the stati 
upon the subject, and as the question of jurisdiction 
one to which the justices will, for their own securi 
themselves attend, little more need be added in tl 
place. 

Practice under the II 3^12 Vict, c, 43 — Exception 
— ^The practice at petty sessions upon summary p: 
ceedings is now chiefly regulated by the 11 & 1 2 Vi 
c 43, entitled, " An Act to facilitate the performar 
of the duties of Justices of the Peace out of Sessic 
within England and Wales with respect to Summs 
Convictions and Orders." This statute, however, 
section 35, b declared not to be applicable — 
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1. To any warrant or order for the removal of anj 

poor person chargeable to any parish, &c. 

2. Nor to any complaints or orders with respect to 

lunatics or their expenses, &c. 

3. Nor to any information, &c,, under or by virtue 

of the statutes relating to the excise, customs, 
stamps, taxes, or post-office. 

4. Nor to any complaints, warrants, or orders in bas- 

tardy, except as relates to the backing of war- 
rants for compelling the appearance of the 
putative father, or warrants of distress, or the 
levying of sums ordered to be paid, or to the 
imprisonment of the defendant for nonpayment 
of the same. 

5. Nor to any proceedings under the acts regulating 

or relating to the labour of children and young 

persons in mills and factories. 
From these exceptions it will be seen that a very 
numerous body of offences is excluded, amongst which 
may be named those under the acts relating to bastardy 
Cm respect of which, by the 8 Vict. c. 10, a complete 
body of forms is supplied), beerhouses, customs and ex- 
cise generally, factories, game, hawkers and pedlars, 
lunatics, poor, postmasters, post-office, smuggling, wreck, 
wd salvage. Whenever, therefore, an information is 
to be laid in respect of an offence under any one of these 
lets, the proceedings under the 1 1 & 12 Vict. c. 43 will 
be no guide, and the practice will be that which is pro- 
vided for by the particular acts themselves, or by the 
old rules of practice as they obtained before the fore- 
g(mig statute of Victoria. 

The practice, therefore, with reference to matters 
contained in acts passed prior to the foregoing is hence- 
forth to be regulated by such act; statutes subsequently 
passed, also, where no special directions are given as 
to proceedings, will be governed in this particular by 
the same enactment. Care, however, must be taken to 
•soertain whether or not such subsequent enactment 
^contain any special directions; since, notwithstand- 
ing the ample code of practice contained in the statute 
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to which reference has been made, it has occurred that 
with a singular inattention to this fact, other statatcf 
have become law containing very unnecessarily nume- 
rous clauses, merely to effect the object of the before* 
mentioned enactment. 

The information,'] — ^It being determined to proceed 
for any given offence by way of summary convictioo, 
the first step to be taken is that of laying an information 
or making a complaint. Upon this subject the 1st sec- 
tion of the 1 1 & 12 Vict. c. 43, enacts :— 

That in all cases where an information shall be laid before one or 
more of her majesty's jostices of the peace for any coontj, riding, 
division, city, borough, or place within England and Wales, that any 
person has committed or is suspected to have committed any offence or 
act within the jurisdiction of sach justice or justices, for which he is 
liable by law upon a summary conviction for the same before a justice 
or justices of the peace to be imprisoned or fined, or otherwise punished, 
and also in all cases where a complaint shall be made to any snob 
justice or justices upon which he or they have or may have authority 
by law to make any order for the payment of money or otherwise; thoD 
and in every such case it shall be lawful for such justice or justices of 
the peace to issue his or their summons, directed to such person, stating 
shortly the matter of such information or complaint, and requiring him 
to appear at a certain time and place before the same justice or jusUoei, 
or before such other justice or justices of the same county, riding, divi' 
sion, liberty, city, borough, or place, as shall then be there, to answer tc 
the said information or complaint, and to be further dealt with acoord* 
ing to law. 

In order, therefore, to initiate proceedings, an infor 
mation should be made in the case of a proceeding witl 
a view to a summary conviction, or a complaint in th< 
event of an order being desired. To this end, applica 
tion should be made to a justice for a summons o 
warrant, according to circumstances. 

When to be upon oath — or in writing — by whom i 
may be laid,] — Unless the particular statute require 
it, the information or complaint need not be in writing 
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nor upon oath, and may be made by the complainant or 
informant in person, or by his attorney or any other 
person by his authority. Upon this subject, section 10 
of the 11 & 12 Vict. c. 43, enacts:— 

That eTeiy such complaint npon which a justice or jnsticra of the 
peace is or are or shall be authorized by law to make an order, and that 
ererj information for anj offence or act pnnishable upon summary eon- 
nction, unless some particular act of Parliament shall otherwise require) 
may respectively be made or laid without any oath or affirmation being 
made of the truth thereof, except in cases of informations where the 
justice or justices receiving the same shall thereupon issue his or their 
wanrant in the first instance to apprehend the defendant as aforesaid; 
ud in every such case where the justice or justices shall issue his or 
their warrant in the first instance, the matter of such information shall 
benibstantiated by the oath or affirmation of the informant, or by some 
witness or witnesses on his behalf, before any such warrant shall be 
inaed; and every such complaint shall be for one matter of complaint 
only, and not for two or more matters of complaint; and every such in- 
^ati<m shall be for one offence only, and not for two or moreofiences; 
ud every such complaint or information may be made or laid by the 
complainant or informant in person, or by his counsel or attorney, or 
other person authorized in that behalf. 

Although the information or complaint need not be 
in writing (unless expressly required to be so by the 
particular act of Parliament), it will be convenient that 
it should be so in all cases out of the common run; in 
which case the form given at the end of this chapter 
loay be adopted. 

The 10th section, as we have before seen, not only 
dispenses with any oath or affirmation in support of a 
complaint or information, but directs that it may be 
hid or made by the complainant or informant in person, 
or by his counsel or attorney, or other person author- 
iced in that behalf. This must be taken, however, as 
applicable to those cases only where the particular 
party to lay the information or make the complaint is 
not pointed out by the particular statute; for in cases 
in which he is so pointed out he only can do the act. 
Formerly, where, under certain statutes, portions of 
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the fines or penalties were to be awarded to the in 
formant, it became of importance to see that thi 
information was not laid at the instance of one whosi 
testimony was necessary to support the case; since, a£ 
his interest would have excluded his evidence, the 
information would thereby have stood greatly in peril 
of falling to the ground. Now, however, as all objec- 
tions on the ground of interest in the informant are a1 
an end (14 & 15 Vict. c. 99, s. 2), it is immaterial wk 
lays the information, unless, as was before observed, 
some particular person is indicated by the statute. 

Amendment of ."l^Where the information (if in writ- 
ing) is laid in respect of some offence governed by the 
practice under the 11 & 12 Vict. c. 43, its technical 
accuracy is not a matter of very much importance, 
since by sections 1 and 9 of that statute no objections 
are to be allowed to any information, complaint, or sum- 
mons for any alleged defect in substance or form, oi 
for any variance between such information, complaint, 
or summons and the evidence adduced; but if such 
variation is calculated to deceive or mislead, the hear- 
ing may be adjourned. In such a case, therefore, an 
informality or defect in the information or complaint is 
of little importance; but in those numerous cases whid 
are not governed by the practice under the before-men* 
tioned act these defects may be of serious consequence 
and a variance between the information, complaint, oi 
summons and the evidence adduced may result in tb< 
dismissal of the complaint, 8cc., and the immediate dis 
charge (if in custody) of the offending party. Sucl 
being the case, it will be useful to consider shortl 
what are the technical requisites of a complaint o 
information in cases not governed by the above statute 
and then to show shortly in what particulars tlu 
statute effects an alteration. 



SUMMABT CONVICTIONS AND ORDERS. 13 



FIRST. 

0? INFORMATIONS AND COMPLAINTS THAT ARE NOT 
WITHIN THE OPERATION OF THE 11 & 12 ViCT. 
C.43. 

Statement of Time,"] — ^The information (and herein 
also we include complaints) should state the day and 
jear on and in which it is exhibited or laid, to the end 
that it may appear both that it was exhibited subse- 
quently to the commission of the offence and within 
the time limited by the statute : (Rex v. Kent, 2 Ld. 
Raym. 1546 ; Rex v. Fuller, id. 510 ; Rex v. Pictariy 
2 East, 196; Rex v. Chandler, 14 East, 272.) But 
though the time must thus be stated with certainty, it 
need not be stated with strict accuracy, and it will be 
sufficient if it appear from the evidence that in fact the 
information has been exhibited in due time, and the 
time stated is within that limited by law. 

Name and style of Justice,'] — So, too, the informa- 
tion must give the name and style of the justice before 
whom it is taken, that it^nuty appear he is one having 
authority in the district and over the subject-matter ^ 
the complaint: {Rex v. Johnson. 1 Str. 261; Kite and 
Lane's case, 1 B. 86 C. 101; Re Peerkss, 1 Q. B. 143.) 
Stating the justice to be one ^^for the county," instead 
of " in Bxidfor," is bad : (Reg. v. Stockton, 2 New Sess. 
Cas. 16 ; 1 4 L. J. 128, M. C.) And where the statute 
gives jurisdiction to the next justice, he should be so de- 
scribecL as none other has jurisdiction (Sander's case, 1 
Saimd. 263 ; Dalt. c. 6) ; but if the statute mention only 
m or near the place, it is merely directory and they need 
not be so described: (2 Keb. 569.) But where the act 
gives jurisdiction to certain justices only as "to the 
justices acting at a petty-sessional division of the county 
where the applicant resides," as in the 7 & 8 Vict. c. 101, 
8. 2, or " to the justices acting at a petty sessions for the 
highways in which the highway is situated" (6 & 6 
Wm. 4, c. $0, ss. 94, 95), it must appear that at the 
c 
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time of the exhibiting of the information the justices 
came within the statutable description: {Reg, v. Martin^ 
2 Q. B. 1037; Reg. v. Morice, 1 New Sess. Cas. 585 ; 
2 D. 86 L. 952 ; Reg, v. The Justices of Hertfordshire, 

1 New Mag. Cas. 2^6 ; 6 Q. B. 753.) 

Names of Informant and Defendant,"] — It should 
also contain the name of the informant {Rex v. Stone, 

2 Ld. Eaym. 1545) and also that of the defendant, the 
full name being accurately given. Styling a number of 
defendants as " Messrs, Harrison and Company " was 
held bad ; Lord Kenyon saying, " It is impossible that 
a conviction of such an one and company can be sup- 
ported:" {Rex V. Harrison, 8 T. R. 508.) No addition 
however need be given to the name of the defendant, 
and by the General Turnpike Act (3 Geo. 4, c. 126, 
8. 132), and the General Highway Act (5 & 6 Wm. 4, 
c. 50, s. 78), certain parties may be proceeded against 
summarily, without stating their names, if they refuse to 
disclose them; but in such a case it would be desirable 
to state their description. 

When to he stated as taken upon Oath,"] — ^If the 
statute require the information to be exhibited on oath, 
it should appear to have been so taken: {Ex parte 
Aldridge, 2 B. & C. 600; Reg. v. Scotton, 5 Q. B. 
493; 13 L. J. 58, M. C.) 

Time and place of the commission of the Offence,"] — 
The time of the commission of the offence should be 
stated, that it may appear that the information was laid 
in due time, and also as a protection for the defendant 
against another charge in respect of the same matter; 
the exact day however is immaterial, if the time be 
within the statutable limits : {Rex v. Crop, 7 East, 389; 
R. V. Huggins, 3 C. & P. 602; R. v. Simpson, 10 
Mod. 248.) So also the place — namely, the parish and 
county where the offence was committed — should be 
stated, in order that the jurisdiction of the justices over 
it may clearly appear : {Rex v. Hazell, 13 East, 139 ; 
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rUe and Lane's case, 1 B. & C. 101.) The statement 
of the name in the margin will not supply the want of 
this statement in the hody of the information : (^Rex v. 
AusHn, 8 Mod. 309; DeybeWs case, 4 B. & Aid. 243, 
247; R. V. FUtcher, 13 L. J. 16, M. C.) But where 
locality has been once named, as '^ at B. in the county 
of S."* it is sufficient afterwards to say " at B. afore- 
said:'' {Reg. V. Burnaby, 2 Ld. Raym. 901.) If, in 
fact, a particular parish, or other locality, however 
limited, be an ingredient in the offence, it must be ac- 
curately stated : {DeyhelVs case, 4 B. & Aid. 243, 247 ; 
Reg, V. Fletcher, 13 L. J. 16, M. C); particularly 
when the penalty, or a part of it, is directed to be given 
to the poor of the parish. In general, however, it is 
not essential to be strictly accurate as to the statement 
of place, it being sufficient if it be proved that the 
offence was committed within the jurisdiction of the 
joBtices before whom the information is exhibited. 

Description of the Offence,'] — ^The information should 
give an exact and a legal description of the offisnce, and 
it should contain the same certainty as an indictment : 
[Ex parte Pain, 5 B. & C. 251 ; Re Elmy and Sawyer, 
1 Ad. & Ell. 843; R. v. Marsh, 4 D. & R. 267.) Facts 
must be stated in a direct and positive manner : {Rex v. 
Bradley, 10 Mod. 155; Rex v. Fuller, 1 Ld. Raym. 509 ; 
Rex V. Fereira, 2 Ad. & Ell. 375) ; and not be in the 
alternative : {Rex v. Middlehurst, 1 Burr. 399 ; R. v. 
MorUy, 1 You. & Jer. 22 ; R. v. Marshall, 1 Mod. c. 
158.) In fact the description of the charge must 
include in express terms every ingredient required by 
the statute to constitute the offiince, nothing being left 
to intendment, inference, or argument: {K, v. Turner, 
4B. & Aid. 510 ; Rex v. Daman, 1 Chit. Rep. 152 ; 
Rex V. Jukes, 8 T. R. 536; R. v. Treluwny, 1 T. R. 
222; Rex v. Pereira, 2 Ad. & Ell. 375; Charter v. 
Greame ^ another, 18 L. J. 73, M. C; 13 Q. B. 216.) 
Where the gist of the offence is a guilty knowledge^ 
there must be a direct averment of its existence : {Rex 
V. Llewellyn, 1 Show. 4^; Rex v. Jukes, 8 T. R. 536; 
c 2 
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Rex V. Marsh, 2 B. & C. 7.17; Chaney y. Payne, 2 
Q. B. 712; Ex parte Hawkins, 2 B. & C. 31.) So the 
information should not state the merely legal result of 
facts, but the facts themselves : {Rex v. Sparling, 1 
Str. 497; Rex v. Daman, 1 Chit. Rep. 147; Reg. v. 
Rowed, 3 Q. B. 180.) And where the words of a sta- 
tute are general, as where they state merely the legal 
effect, it will nevertheless be necessary to specify the 
particular facts constituting the offence : {Rex v. Jervxi, 
1 East, 643, n.; Rex v. Neild, 6 East, 417; Rex^, 
Ridgway, 5 B. & Aid. 527 ; R, v. Daman, 2 B. & Aid. 
379 ; Fletcher v. Calthrop, 14 L. J. 16, M. C.) It is 
not however necessary to use the actual words of a 
statute, provided those used are equivalent : {Stamp v. 
Sweetland, 2 New Sess. Cas. 90; 8 Q. B. 13.) 

Sums and Quantities."] — Where the question turns 
upon particular sums or quantities, they must be par- 
ticularized: {Rex V. Catherall, Str. 900; Rex v. Mar- 
shall, 2 Keb. 594) ; especially as the justices in manj 
cases are empowered to award compensation according 
to the amount of damage {Rex v. GUfbs, 1 Str. 497), 
and the more so as in many cases their jurisdiction de- 
pends upon the amount of damage done: {Charter "V. 
Greame, 18 L. J. 73, M. C.) 

Of Exceptions and Provisoes.'] — The information, 
when on apenal statute, should show that the defen- 
dant is not within any of the provisoes contained in the 
clause by which he is sought to be charged: (2 Hawk. 
P. C. c. 25, s. 1 13; R. v. Bell, Post. C. L. 430; GiU v. 
Simeon, 7 T. R. 27.) The rule upon the subject is 
very clearly stated by Mr. Paley in his work on con- 
fvictions: (3rd ed. 1 18.) He thus slates it — " The rule; 
therefore, and distinction resulting from these, and con- 
firmed by the cases mentioned in the sequel, seem to be 
clear ; viz., that all circumstances of exemption and 
modification, whether applying to the offence or to the 
person, that are originally introduced or incorporated 
by reference with the enacting clause, must be dis- 
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dnctlj enumerated and negatived; but that such mat- 
ters of excuse as are given by other distinct clauses or 
provisoes need not be specifically set out or negatived:" 
(Steel V. Smith, 1 B. & Aid. 94); and it is immaterial 
whether the exception be in another section or in a 
distinct act of Parliament, if referred to and engrafted 
into the enacting clause : {Rex v. PratteUy 6 T.R. 559; 
Reg, V. Matthews, 10 Mod. 27; Rex v. Jarvis, 1 Burr. 
148; 1 East, 643 ; Rex v. Theed, 1 Ld. Raym. 1375.) 
This doctrine was most distinctly upheld in the recent 
case of ^ Van Boven, 16 L. J. 4, M. C. Where, how- 
ever, the offence charged is of such a nature that its 
existence depends upon the act complained of being 
done without any legal excuse, as where, under the 
Masters and Servants Act (4 Geo. 4, c. 34), the ser- 
vant is charged with having absented himself, it must 
be alleged that such absence was without leave and 
lawful excuse, notwithstanding no such condition or 
qualification is referred to in the statute : (In re Turner, 
15 L J. 140, M. C.) 

Written Instrumenis,"] — When a written instrument 
is referred to, it should be stated with perfect accuracy: 
(Rex V. Powell, 2 East P. C. 976 ; fVright v. Clement, 
3B.& Aid. 503.) 

Several Offences. "] — A defendant may be proceeded 
against in the same information for several offences 
against the same statute : (Rex v. Swallow, 8 T. R. 
284.) But they must be distinctly charged: (Newman 
v.Bendt/sh, 10 A&E. 11.) 

Recital of a Statute,']— ^hen a statute is referred to, 
care should be taken to recite it correctly; thus, it is 
incorrect to describe a statute as passed in more years 
than one of the sovereign's reign, as " in the second 
Mid third years of the reign," 86C., and this notwith- 
standing such statute may in fact be so recited in sub- 
sequent acts of Parliament : (Rex v. Biers, 1 A. & E. 
327; Beak v. Beverley, 11 M, & W. 846.) The 
c 3 
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proper way to describe such a statute is to say, " passed 
in the session of Parliament holden in the second and 
third years of the reign," &c. Many modem acts of 
Parliament describe how they are to be cited, as " The 
Nuisances Removal and Diseases Prevention Act, 
1848:" (11 & 12 Vict. c. 123.) 

As the proviso in the 11 & 12 Vict. c. 43, ss. 1)9, 
enacting (as before mentioned) that no objection shall 
be allowed to any information, &c., for any alleged 
defect in substance or in form, or for any variance he- 
tween the information, &c., and the evidenee, &Cm 
applies only to informations, &c., within the operation 
of that statute, and therefore has no application to in- 
formations not within that act, and as the justices have 
no power to amend an information defective in any of 
the particulars pointed out, but, upon any objection 
founded upon any such defects, would in most cases be 
bound to dismiss the information, the importance of care 
and accuracy cannot be too strongly enforced. 

SECOND. 
OP infObmations and complaints that are within 

THE OPERATION OP THE 11 & 12 ViCT. C. 43. 

Power o/Amendmenty Inaccuracies^ SfcJ] — ^It having 
before been shown what informations and complaints 
are and are not within the above statute, and assuming, 
therefore, that a given subject-matter is within the 
operation of this statute, it will be seen that a very 
great latitude is permitted in framing these documents. 
The proviso in the 1st section of the above statute runs 
in these words : 

Provided also, that no objection shall be taken or allowed to a0! 
information, complaint, or summons, for any alleged defect therdn '^ 
substance or in form, or for anj yariance between such informatio'i 
complaint, or summons, and the eyidence adduced on the part of t^ 
informant or complainant at the bearing of such information or cod 
plaint as hereinafter meniioned ; but if any such variance shall app^ 
to the justice or justices present and acting at such hearing to be sa^ 
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thit the partj so summoned and appearing has been therebj decei?ed 
or misled, it shall be lawful for such justice or jnstices, npon tmh 
tenns as he or thej shall think fit, to adjonm the hearing of the caae 
to some fntnre daj. 

So, too, the 9th section contains a provision rendering 
certain inaccuracies immaterial. It runs as follows : 

That in all cases of informations for anj ofiences or acts punishable 
upon summary conviction, any variance between such information and 
the evidence adduced in support thereof as to the time at which such 
ofience or act shall be alleged to have been committed, shall not be 
deemed material if it be proved that such information was in fact laid 
vithin the time limited by law for laying the same ; and any variance 
between such information and the evidence adduced in support thereof 
u to the parish or township in which the offence or act shall be alleged 
to hsve been committed shall not be deemed material, provided that 
the offence or act be proved to have been committed within the juris- 
diction of the justice or justices by whom such information shall be 
heard and determined ; and if any such variance or any variance in 
aoj other respect between such information and the evidence adduced 
in support thereof shall appear to the justice or justices present and 
icting at the hearing to be such that the party charged by such in- 
formstion has been thereby deceived or misled, it shall be lawful for 
BQch justice or justices, upon such terms as he or they shall think fit, 
to adjourn the hearing of the case to some future day, &c. 

Aiders and Abettors.']— The 11 & 12 Vict. c. 43, in- 
troduces a new class of offenders punishable upon sum- 
mary conviction, namely, aiders and abettors. At 
common law there could be no accessories in any offence 
below that of felony, all parties being either principals 
or in nowise punishable. But by section 5 of this act 
it is enacted — 

That every person who shall aid, abet, counsel or procure the com- 
misaon of any offence which is or hereafter shall be punishable on sum- 
mary conviction, shall be liable to be proceeded against and convicted 
^ the same, either together with the principal offender or before or 
^ h'ls conviction, and shall be liable, on conviction, to the same for- 
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feitnre and ptuuBliment as such principal offSrader is or shall be hj 
liable, and maj be proceeded against and convicted either In the cot 
riding, diyision, liberty, citj, borough or place where soch prin< 
offender may be convicted, or in that in which such offence of aic 
abettmg, counselling or procuring maj have been committed. 

Time of laying an Information,'] — The time wit 
which the proceedings are to be instituted is generj 
stated in the statute itself, but where no time is limii 
the 11 & 12 Vict. c. 43, has directed that the limit si 
be six calendar months. The 11th section of that stal 
enacts — 

That in all cases where no time is already or shall hereafter be 
ciallj limited for making any such complaint or laying any such 
formation in the act or acts of Parliament relating to each partic 
case, such complaint shall be made and such information shall be 
within six calendar months from the time when the matter of i 
complaint or information respectively arose. 

Mode of computing Time.] — It may be here advisa 
to state the manner in which time is computed. A 
general rule, where the proceedings in respect to i 
act done are to be instituted within a limited pei 
from the commission of such act, the time is compu 
exclusive of the day of such commission and 
elusive of the day of the institution of the proceedin 
{Williams v. Burgess, 12 A. & E. 635.) If a year 
mentioned, or any aliquot part of it, the computatioi 
by calendar months ; and by the 13 & 14 Vict. c. 
s. 4, it is enacted, as regards months, that the w 
^^ month" shall mean calendar month, unless words 
added showing a lunar month is intended. K an ac 
to be done within so many days at least, or so nu 
clear days, such days are to be exclusive of both 
first and last days: (Zouch v. Empsey, 4 B. & J 
522 ; Reg. v. The Justices of Middlesex, 14 L. J. 1 
M. C; Mitchell v. Foster, 12 A. & E. 472.) 

Who may lay Information,] — We have before s€ 
that by section 10 of the 11 & 12 Vict. c. 43, ev 
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complaint or information within the operation of the 
act may be laid or made by the complainant or in«> 
formant in person, or by his counsel or attorney, or 
other person authorized in that behalf. 

WTien Complaint or Information to be in writing,^ — 
The complaint or information need not be in writing, 
hat in most cases it will be desirable that it should be 
so, and the justices have clearly a right to require its 
hemg in that form. Where by any statute, however, 
the information is required to be in writing, it should 
still be so framed; and by section 8 it is expressly 
enacted, with respect to complaints^ that in all cases of 
complaints upon which a justice or justices of the peace 
may make an order for the payment of money or other- 
wise, it shall not be necessary that such complaint shall 
be in writing, unless it shall be required to be so by 
some particular act of Parliament upon which such 
compliant shall be framed. 

When to be upon Oath,'] — The complaint or informa- 
tion need never be substantiated upon oath in the first 
instance unless it is intended to issue a warrant, or some 
particular act of Parliament shall require it. Upon this 
point the 10th section of the 11 & 12 Vict. c. 43, 
enacts — 

That every snch complaint upon which a justice or justices of the 
peace is or are or shall be authorized bj law to make an order, and 
that erery information for anj offence panisbable upon summary con- 
TictioD, unless some particular act of Parliament shall otherwise re- 
quire, may respectively be made or laid without any oath or affirmation 
being made of the truth thereof ; except in cases of informations, where 
the justice or justices receiving the same shall thereupon issue his or 
tbeir warrant in the first instance to apprehend the defendant as afore- 
8ud, and iu every such case where the justice or justices shall issue his 
or their warrant in the first instance, the matter of such information 
shall be substantiated by the oath or affirmation of the informant, or 
by 8ome witness or witnesses on his behalf, before any such warrant 

shall be issued. 
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Describing the Property of Partners, S^c,'] — 1 
& 12 Vict. c. 43, contains provisions as to how tl 
perty of partners and others may be described, i 
the 4th section it is enacted that in any informal 
complaint, or the proceedings thereon, in which 
be necessary to state the ownership of any pi 
belonging to or in the possession of partners 
tenants, parceners, or tenants in common, it si 
sufficient to name one of such persons, and to st; 
property to belong to the person so named and a 
or others, as the case may be ; and so, when it is 
sary to name such parties. The same sectit 
kindred provisions with reference to counties, r 
cities, boroughs, &c., and as regards goods provi( 
the poor of a parish, or materials for parish or tu 
roads, or the sewers of any district. 

Information to be in respect of one thing only J] 
information or complaint must be in respect 
matter only. Upon this head section 10 of the 1 
Vict. c. 43, enacts — 

That erery sach complaint shall be for one matter of complt 
and not for two or more matters of complaint ; and every such 
tion shall be for one o£fence only, and not for two or more ofiPen 

It may be observed, that notwithstanding th 
going section limits a complaint or information 
matter only, it will not prevent several partie 
being included if they are jointly concerned 
subject-matter of the complaint or information. 

One Justice may receive Complaint, S^c,"] — Un 
11 & 12 Vict. c. 43, one justice is competent to i 
the complaint or information. Section 29 of this 
thus enacts upon the subject : — 

That, in all cases of snmmarj proceedings before a justice oi 
of the peace ont of sessions upon anj information or complaint 
said, it shall be lawful for one justice to receive such iuforn 
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oomjtlaint tnd to grant a summons or warrant thereon, and to issne his 
lomiDoos or warrant to compel the attendance of any witnesses, and to 
do all other necessary acts and matters preliminary to the hearing, eren 
io cases where by the statute in that behalf such information or com- 
plaint most be heard and determined by two or m<^ justices. 



Matters to which the 11 ^ 12 Vict. c. 43 will not 

W^y*] — Before dismissing this subject, it may be well 
to caution the practitioner against relying too confi- 
dently upon the provisions of the 11 & 12 Vict. c. 43; 
for although that statute was intended to provide a code 
of practice in all cases not specially excepted in the 36th 
section, the Legislature, with a carelessness highly to 
be deplored, has in many subsequent statutes directed 
a course of procedure in particular instances greatly at 
variance with such code ; amongst which statutes we 
may mention the 11 & 12 Vict. c. 63 (Public Health 
Act, 1848), 1 1 & 12 Vict. c. 123 (Nuisances Act, 1848), 
12 & 13 Vict. c. 92 (Cruelty to Animals Act.) So that 
in every instance where the case is to be dealt with upon 
a summary hearing, it will be proper to refer to the par- 
ticular statute in order to ascertain if there are any 
special provisions governing the practical proceedings. 

Mode of proceeding, "^ — The usual course of proceed- 
ing in laying an information or making a complaint is 
to make application to the clerk of the justices who 
hears the particulars, and who, if the information or 
complaint is required to be reduced to writing, prepares 
it accordingly. In very special circumstances, however, 
Where the information or complaint is of a technical 
character, as under the Excise or Customs Acts; or 
where it is v^ry desirable to avoid the least delay, it is 
Tiaual to take the information or complaint to the 
clerk already prepared. The following forms may be 
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nnP'ORMATION ON OATH. 

) The information and complaint of A. B., of the paris 

to tint, i in the coantj of D., jeoman, taken and made up 
before me the nndereif^ed E. F., Esquire, one of Her Majestj's 
of the peace acting in and for the said conntj of D., this 
of I A.D. , who saith, that on the daj of 

, at the parish of G. in the countj aforesaid, G. H., of th( 
of G. in the said county, labourer, did unlawfully (here staie iht 
eammittedy so as to come tnthin the terms of the statute orstattd 
which the it^ormation is 2aid), contrary to the statute (or staf 
that case made and provided; and thereupon the said A. B. 
that the said G. H. may be summoned to answer the said charge 
ing to law (or in case of a tearrarU being issued in the first i 
that the said G. H. may be apprehended for the said ofifence ai 
with according to law). 

(Informants signatui 
Taken (or taken and sworn) before me, the 
day and year first above written, 

(Justice*s signature,) 

INFORMATION WITHOUT OATH. 

— 1 Be it remembered, that on this day of 

to wit. 3 , A. B., of the parish of C, in the county of D., 

Cometh before roe the undersigned £. F., Esquire, one of Iler 1 
justices of the peace acting in and for the said county of D., ai 
plaineth against G. H., of the parish of G. in the said county, ] 
for that he the said G. H., on the day of , a.d. 

the parish of G. in the said county, did unlawfully (here state th 
committed, so as to he within the terms of the statute or statut 
which the information is laid), contrary to the statute (or stal 
that case made and provided; and thereupon the said A. B. praj 
the said G. H. may be summoned to answer the said complaint. 

(Informant's slgnatw 
Exhibited before me, the day and 
year first above written, 

(Justice's signature.) 

INFOBMATION AT THE SUIT OF AN INFORMER WHERE 
ENTITLED TO A PORTION OF THE PENALTT. 



to wit. I 



Be it remembered, that on the day of 

, at , in the county of , A. B., of 



SUMMABT OOKYICnONS AND 0BDEB8. 25 

the coontj aforesaid, labonrer, who, ai wall for oar Sovarmgn Ladj the 

Qoeen (or for the poor of the pariah of , in the laid oountj, or qm 

flk atotete may dirtct) as for himself, doth prosecute in this belialf per- 

MQtlly, Cometh before me the nnderaigned, one of Her Majesty's josticcs 

flf the peace acting in and for the said ooontj, and, as well for oar said 

Lidj the Qneen {or for the poor of the said parish, or a» tht etue may 

he) as for himself, informeth me that G. D^ late of the parish of , 

is the conntj aforesaid, labourer, within the space of six calendar months 

(pr whatever tkne is limited by statute) now last past, to wit, on the 

day of in the year aforesaid, at the parish of , in 

the OQonty aforesaid (here state the/acts and dromuUmees eonstituHng 

Ae o/cMce, as defined by the statute or statutes creating it), contrary to 

tts fiorm of the statute {or statutes) in such case made and proTided, 

vbereby and by force of the statute {or statates) in such case made 

lod proTided, the said C. D. hath forfeited for his said offence the sum 

of . Wherefore the said A. B^ who soeth as aforesaid, 

pnjeth the consideration of me the said justice in the premises, and 

that the said C. D. may be couTicted of the offence aforesaid; and that 

ooe moiety of the said forfeiture may be adjudged to our said Lady the 

Qoeen {as the case may be) and the other moiety thereof to the said 

A. B., according to the form of the statute {or statutes) in such case 

oade and provided ; and that the said G. D. may be summoned to appear 

^to me, and answer the premises and his defence thereto. 

{l^formanfs siynature,) 
Exhibited, &c 

{Justioe^s signature,) 
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CHAPTER m. 

THE MODE OF COMPELLING THE ATTENDAN( 
PARTIES— THE SUMMONS— WARRANT — SUBPCE] 
WITNESSES. 

TheProcess to compel Appearance — Summons— 
rant,'] — The first step to be taken, upon its being 
mined to proceed by way of summary convictioi] 
obtain process for the appearance of the defe 
This process is of two kinds, namely, a summons 
warrant; and when the one or the other is t 
will depend much upon circumstances. In mai 
tutes the process is pointed out ; but where thifi 
so, the proceedings will be regulated by the 1 1 
Vict. c. 43, which, by section 1, enacts, that 
cases in which a justice has jurisdiction, it si 
lawful for him or them 

To issue his or their sammons directed to snch person, stating 
the matter of snch information or complaint, and requiring hii 
pear at a certain time and place before the same justice or jns 
before snch other justice or justices of the same county, riding, ( 
liberty, city, borough, or place as shall then be there, to answei 
said information or complaint, and to be further dealt with acco 
law. 

The Warrant,"] — Such is the provision with 
ence to the issuing in the first instance of a sum 
But it may be lawful and advisable to issue a wi 
in preference to a summons ; and, in such ca£ 
same statute, by section 2, enacts 

That upon such information being hid as aforesaid for any 
ponishable on conyiction, the justice or justices before whom sue 
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mation shall IwTe been laid, maj, if he or thej shall thhik fit, upon oath 
or affirmatioD being made before hun or them, substantiating the matt«r 
of such information to his or their satitfoction, instead of issning foch 
Bommoos as aforesaid, issue, in the first instance, his or their warrant 
for apprehending the penon against whom snob informatioD shall hate 
been so laid, and bringing him before the same justice or justices, or be- 
kn some other justice or justices of the peace in and for the same county, 
riding, division, libertj, dtj, borough, or place, to answer to the said 
informaUon, and to be further dealt with according to law. 

Which Process to he used in Cases not within the 

11 ^ 12 Vict. c. 43.]— As regards which of these two 
processes is to be used, regard must be had to whether 
the proceedings be governed or not by the 11 8c 12 
Tict c 43. If they are not^ the law may be taken to 
be this: In all cases where justices are not expressly 
authorized to issue a warrant in the first instance, and 
where the offence does not involve a breach of the 
peace, the proper course is to issue a summons ; and, 
indeed, where the offence is not deposed to upon oath, 
a sammons is the onfy process. In many cases in 
which a justice is called upon to act, the statute ex* 
pressly gives him a power to issue his warrant in the 
first instance ; but even in such cases (unless the direc- 
tioQ be imperative) it will be a matter of discretion 
with him whether or not he will- in the first instance 
issue his summons merely. If, however, the statute is 
idtogether silent upon the subject, a summons should 
be &e only process in the first instance, and a warrant, 
even in those cases in which it may lawfuUy issue, 
should always be founded upon a deposition upon oath. 

FP%»cA Process tobeusedin Cases within ^ 11 ^ 12 
Vkt. c, 43.] — The powers of justices, however, in 
cases within the 11 8c 12 Yict. c. 43, are more exten- 
n?e^ for by that statute (sect. 2) a justice may, i^sae 
his warrant in the first instance, upon an information 
. being laid for any offence punishable upon summary 
conviction; but in that case also, the matter of such 
information must be substantiated to his satisfaction. 
D 2 
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Applicaiian/or a Summons.'] — ^If, therefore, the case 
is one in which it is not thought necessary to issae a 
warrant in the first instance, or in which a warrant 
cannot he so issued, the first step will be to apply to a 
justice for a summons. It may or may not be neces- 
sary to lay a written information; if the statute does 
not require it, it is seldom required by the magistrate, 
and in no case, if a summons only is to issue, is the in- 
formation required to be substantiated upon oath, or 
unless required by some particular act of Parliament 

Form of Summons,'] — Upon hearing a statement of 
facts, the justice will, if a prima facie case be stated, 
direct his summons to issue. If the case be within the 
11 & 12 Vict. c. 43, very explicit directions are given 
as to this process. I^ however, it be not within that 
statute, then the foUowing directions should be care- 
fully observed. In the latter case, two forms of sum- 
monses have been in use; one directed to the defendant 
himself, and the other, by way of precept, to the con- 
stable; but in either form (and they may be used indif- 
ferently), it should name a day and time for the defen- 
dant's appearance, and this at a convenient period after 
the service: (B. v. Mallinson, 2 Burr. 679; 1 Stra. 
261) ; care being taken, that if the statute has any 
special provisions as to the time of service, they be 
strictly complied with. The summons should also 
name the place at which the defendant is to appear 
{R, V. Simpson, 1 Stra. 46), and should not bear date 
on a day earlier than the date of the information: (R, 
r. Kent, 2 Ld. Raym. 1546.) It should set forth 
shortly the nature of the offence, and should be signed 
by the justice by whom it is granted. Where the sta- 
tute authorizes a justice to summon a party before 
him without adding " or any other justice,** only such 
justice has authority to hear the case ; and it will, 
therefore, be important that the summons should be 
issued by the same justice as the one who will hear the 
case : (Jones v. Gurdon, 2 Q. B. 600; 11 L. J. 45 
M.C.; Beg. v. Gnffin, 15 L. J. 120M.C.) 
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For all cases within the 1 1 as 12 Tict. c. 48, a form 
of sammons is given, and inasmach as this contains all 
fte requisites for cases, whether within this statute or 
not, it is advisable it should be nniversallj adopted. 
The form is as follows : — 

SmCMOBTS TO THB DElSlfDAHT UPOH AJK UfVOBMATlOlX OR 
CWMPLADIT. 

_*. I To A. B. of ^(jbbownr,) 

tomLy Whereas information hath this day been laid (or complaint 
hith this day been made) before the undersigned (one) of Her M^esty's 
JQstioes of the peace in and for the said (oohh^) of ; for that you 

{hart $taU shortljf tke matter of the information or complaint) : These 
ir^therafore^ to oommand you in Her Migesty's name to be and appear on 
at o'clock in the forenocn at , before snch jnstioes of 

the peace for the said county as may then bo there, to answer to the 
Biid information (or complaint), and to be farther dealt with according 
to law. 

Gtf«n under my hand and seal this day of 

intheyearof our Lord, at in the (county) aforesaid. 

J.S. fL-s.] 

The information, when reduced to writing, should 
ahrays be carefully read over in the presence of the 
defendant. 

Service of the Sumtnons.'] — In cases no^ within the 
11 & 12 Vict c. 43, the service of the summons should 
be personal, unless specially dispensed with : {R. v. 
Btdi, 6 D. & R. 14; B. v. Simpson, 12 Mod. 345 ; 
Mason v. Barker^ 1 Car. 8c Kir. 307, 100 n.) 

In cases, however, which are within this statute, the 
mode of service is pointed out by section 1, which 
enacts — 

That every such summons shall be served by a constable or other 
p«m oflBcer or other person to whom the same shall be delivered, upon 
^ person to whom it is so directed, by delivering the same to the 
fvty personally, or by leaving the same with some person for him at his 
Uit or most usual place of abode. 

The summons being thus obtained, the party com- 
D 3 
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plaining will have nothing further to do with reference 
to it, except that he should give all necessary diiee- 
tions to the constable in order to its being duly senred 
upon the defendant; of the sufficiency of which serviee 
we shall have occasion to speak in the next chapter. 

When a Summons not requirecL] — Where a justioe 
is authorized to grant orders ex parley such as orders of 
removal, no summons issued to the parties to be affected, 
the order being made in their absence and a power of 
appeal being given if they desire to contest the validity 
of the order: (See the proviso in section 1.) 

When a Warrant may issue — Practice as fti.] — K the 
case is one in which a warrant can issue in the first 
instance, and the justice is satisfied that a warrant may 
properly issue, then it will be necessary that there 
should be a deposition upon oath. The powers of 
justices to issue a warrant in the first instance in cases 
not within the 11 & 12 Vict. c. 43, have before been 
observed upon {ante page 27), and where the case tf 
within this statute their powers have also been referred 
to {ante page 26.) The power thus possessed by the 
justice to issue a warrant in the first instance, he will 
exercise at his discretion ; and he will exercise it by 
directing his warrant to issue only upon being satisfied 
that it will be useless to issue a summons merely: as 
that upon the service of a summons the defendant would 
either not appear or would abscond. And it must not be 
forgotten that the power to issue a warrant in the first 
instance applies only to a case of an information for an 
offence punishable upon conviction ; and that it does 
not extend to a complaint upon which the justice is re- 
quired to make an order only. Before, however, the 
justice can grant his warrant of apprehension, the in- 
formation must be deposed to upon oath (see ante page 
26.) The oath is usually in the following form : — 

Ton, A. B., do swear that the contents of this jour infonnatioo (or 
complaint), signed hj yon, are tme and correct, to the best of joor 
knowledge and belief, So help you God." 
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InJarmoHon to be read aver in presence qfJusiieeJ] 
—The information, when redaced to writing, should be 
cuefolly read over, in the presence of the justice, to the 
party swearing to the facts. In the case of Caudle v. 
Sofmaur^ 1 Q. B. 889, Mr. Justice Coleridge remarked 
— '* It is far too common a practice for the clerk to ex- 
amine the witnesses apart and take down the answers^ 
and then read them over to them in the magistrate's 
presence." So, too, Mr. Justice Patteson remarks in 
the same case — *^ Magistrates should be careful not to 
commit this part of their duty to a clerk." (See also 
Stevens y. Clark, Car. & Mar. 509.) 

Witnesses — How to compel their Attendance,'] — 
Should it be necessary to support the information or 
complaint at the hearing by the testimony of witnesses 
vho will not voluntarily attend, means may be obtained 
of enforcing their attendance. Before the passing of 
the 11 h\2 Vict c. 43, justices possessed no general 
power to compel the attendance of witnesses; and 
it was rarely that the statute under which the com- 
plaint or information was preferred, authorized the sum- 
moning of witnesses. And in cases not within the 
before-mentioned statute, the same absence of general 
anthority upon the subject still exists. Therefore, 
in a case not within this statute, and in respect of 
which no special authority is conferred, the only means 
<tf compelling the attendance of a witness is by a crown- 
office subpoena, which is readily obtained at the Crown- 
office in London, and which, if disobeyed, may be fol- 
lowed by an attachment : (Reg. v. Greenatoat/, 7 Q.B. 
126; Beg. v. Careg, 7 Q. B. 126.) If the case, how- 
ever, is one within the above statute, ample means are 
provided for enforcing the witness's attendance i for 
by section 7 of that statute it is enacted : — 

That if it sliall be made to appear to anj jastice of the peace, bj the 
QtUi or affirmation of anj credible person, that anj person within the 
JTiriidiction of such jnstice is likelj to giye material evidence in behalf 
of the prosecutor, or complainant or defendant, and will not Toluntarily 
ippear for the purpose of bdng examined as a witness at the time and 



83 PSTTT SBsnoire. 

plits ftppointod tor the heuiog of fnoh inraniMitioo or oomplifait, na 
joftioe may and is herebj raquirad to iMiie hia lomitwnatowieli pema, 
under hia hand and seal, requiring Urn to he and appear at a tim ni 
place mentioned in snch snmmoiiB before the said jnatke^ or hefiorB nA 
other jostioe or jostioes of the peaoa for the same ooontj, riding, dhriMS, 
libertj, dtj, borough or place as shall then be there, to taatify what bt 
shall know concerning the matter of the said informatioo or eomplaint 

And in a subsequent part of the same section power 
is given to the justice to issue his warrant in the first in- 
stance against a witness under certain circumstances. 
This part of the section is as follows : — 

Or if such justice shall be satisfied, bj evidence upon oath or affirms- 
tion, that it is probable that snch person will not attend to give erideDce 
withont being compelled so to do, then, instead of issuing snch summons, 
it shall be lawful for bim to issue his warrant in the first instance^ vA 
which, if necessary, may be backed as aforesaid. 

How to procure Warrant'] — ^It will thus be seen, that 
in cases within the statute the justice has power to grant 
a summons or warrant for the appearance of witnesses 
either for the informant of defendant ; but that, whether 
the one process or the other be granted, there must he 
a deposition on oath, in the case of a summons^ that the 
party resides or is within the jurisdiction of the justice 
and that he is likely to give material evidence, and that 
he will not voluntarily appear for the purpose of being 
examined as a witness; and in the case of 'a warranty 
in addition to the foregoing, that it is probable that 
such person will not attend to give evidence without 
being compelled to do so. 

The 11 & 12 Vict. c. 43, prescribes the following 
forms of summons and warrant for the appearance of a 
witness :— 

SUMMONS OF A WITNESS. 

1 To E. F., of in the said (cotin^^) of 

to wit. I Whereas information was laid (or complaint was made) befiire 
the undersigned, {one) of Her Majesty's jastices of the peace in aod for 
the said (county) of , for that (^., at in the stMnmons); and it bstb 
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made to appear to me upon (patk') that 700 are like! j to giye ma- 
1 evidence on behalf of.the (proteeutor, or eompknnani, or d^fimUmt') 
lis behalf: these are therefore to require 70a to be and appear oo 

, at o'clock in the forenoon, at , before each jnitioes 

le peace for the said (countj/) as may then be there, to testify what 
shall know concerning the matter of the said information (or com- 
at) 

Given under mj hand and seal this daj of , in the 

year of onr Lord , , at in the (eowUy) aforesaid. 

J. S. [l. s.] 

WASBANT FOR A WITNB88 IN THB FIBST IN8TANCS. 

) To the constable of , and to all other peace oflScers m 

wft. 3 the (county) of 

Vhereas information was laid (or complaint was made) before the tm- 
dgned, (one) of Her Majesty's jnstioes of the peace in and for the 
I (comity) of , for that (^., aiimtke tummont); and it being 

le to appear before me, upon oath, that K F., of 
omrerf') is likely to give material evidence on behalf of the Cpro- 
ior) in this matter, and it is probable that the said E. F. will not 
Eld to give evidence without being compelled to do so: these are 
efore to command you to bring and have the said £. F. before me 
, at o'clock in the forenoon, at , or befiore 

I other justices of the peace for the said (county) as may then be 
e, to testify what he shall know concerning the matter of the 
information (or complaint.) 

Given under my hand and seal, this day of , in the 

year of our Lord , at , in the (oounty) aforesaid. 

J. S. [l. 8,] 

rhe 1 1 & 12 Vict. c. 43, contains ample provisions 
the backing of warrants where it is necessary to 
M^ute them out of the jurisdiction of the justice by 
iom they are granted. 

The 11 & 12 Vict. c. 43, provides the following form 
' the backing of a warrant: — 



IBDOBSBMBNT IN BACKING A WABBANT. 

) Whereas proof, upon oath, hath this day been made before 

wt, ) me, one of Her Majesty's justices of the peace for the said 
oMiiy) of , that the name J. S. to the within warrant subscribed 
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is of tlie hAhdwriting of the jutloe of the peaoe within mentioned; I d 
therefore berebj anthorize W. T., who hringeth to me this wamUit, an 
•11 other persons to whom this warrant was originallj directed or I 
whom it may lawfollj be execnted, and alao all oonstables and oth( 
peace officers of the said (county) of , to execute the same with) 

the said last mentioned (amnty)^* and to bring the said A. B^ if appn 
bended within the same (oowity), before me or before some other justii 
or JTUtices of the peaoe of the same (cof«^y), to be dealt with acoordii 
to law. 

CKven under my hand this day of ,18 

J. S. [L.S.] 



* r%6 vxtrds foUoufing this aiterith are to he uaed <mi^ vkere i 
jtutice hacking the warrant shallthmkJU, and ntaff he omitted mhaetk 
Engliih warrantt in Ireland^ Scotkmdy ^^ or in hacking Irith or Book 
foarranttj ^^ in England, 
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CHAPTER IV. 

HE APPEARANCE AND NON-APPEARANCE OF PARTUS 
OB THEIR WITNESSES-ADJOURNMENTS, ETC. 

Preparing for the Hearing.'] — The sammons or war- 
int having issued, it will behove the complainant or 
ifiNrmant to prepare himself' for the hearing of the case 
t the time appointed ; and herein it will be desirable 
lit everj attention should be paid to the getting up of 
le facts, since a fiulure at the hearing may not only be 
)oclusive of the question, but may involve the parties 

I costs and expenses of serious amount. 

Witnesses^ Service of Summons upon — Tender of 
tpenses,'] — It has before been seen in what way the 
tendance of witnesses may be procured — namely, 
her by summons or warrant, as circumstances may 
]uire. If there be any reason to fear that the witness 

II not voluntarily attend, and a summons is obtained 
his appearance, it will be advisable that the com- 

inant himself, or his attorney, should see to its being 
ly served. This service should be a reasonable time 
ore the hearing ; and, in order to bring him into con- 
ipt for not attending, a reasonable sum should be 
d or tendered to him for his costs and expenses, 
bat is a reasonable sum will depend greatly upon 
) condition in life of the witness, and the distance he 
3 to come to give his evidence. No general or fixed 
le can be laid down upon the subject, it being very 
ich in the discretion of the justices. It would seem, 
•wever, that the same scale of allowance that is fixed 
I preliminary investigations as to indictable offences, 
oold be reasonable in these cases. 
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The 7th section of the 1 1 & 12 Vict. c. 43, has 
directed how a summons for a witness may be serred 
— ^namely, either personally or by leaving it for hun 
with some person at his last or most usual place of 
abode. In serving such a summons, therefore, when 
it is not delivered personally to the witness, great care 
should be taken to ascertain that it is delivered really 
at hb last or most usual place of abode, and the atten- 
tion of the party in such a case should be especially 
directed to the importance of delivering it to the wit- 
ness at the earliest moment; and it should seem, that 
in order to bring the party into contempt for not ap- 
pearing when the summons has merely been left as 
aforesaid, the tender of a sum for costs and expenses 
should still be made. In cases not within the fore- 
going statute, and not provided for by the particular 
statute regulating the proceedings, the only mode, as 
has been shown (ante page 31), of obtaining the pre- 
sence of a witness is by a crown-office subpoena, the 
penalty for a disobedience to which is an attachment 
from the Court of Queen's Bench on a rule to show 
cause. In cases within the 11 & 12 Vict, the 
provisions as to witnesses are equally applicable to 
defendants. 

JVarrant against a Witness.'] — When a warrant 
issues in the first instance, as it may for either the 
complainant or the defendant {ante page 30), it most 
be executed by a constable or other peace officer. 

Having the assistance of Counsel and Attorney jy^^A 
the parties have a right, upon the hearing of all cases 
within the 11 & 12 Vict. c. 43, to the assistance of 
counsel and attorney; and as such assistance ought in 
no case, whether within that act or not, to be denied 
them, it will be a subjeot deserving of great considera- 
tion whether or not such assistance should be secured. 
This is a matter entirely for the discretion of the 
parties themselves, and it is sufficient here merely 
to indicate the existence of such a right. 
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Of compromising Information — Obtaining a Copy of 
Information.'] — Upon the defendant being summoned, 
it will be for him to decide upon the course he will 
take. The case may probably be of that class which 
permits of a compromise between the parties (of which 
cases occasion will hereafter arise to speak); and if so, 
it may be advisable to endeavour to effect an arrange- 
ment without going into court. If, however, the case 
is one which must be heard by the justices, or one 
which the parties desire should be so heard, and be of a 
technical, unusual, or difficult nature, it will be desi- 
rable to apply to the clerk* to the justices for a copy of 
the information or complaint, should any have been 
taken in writing, which ought always to be supplied 
upon payment of the appointed fee for the same. 

Parties to he in Attendance when Case called onJ] — 
On the day and at the time and place appointed for the 
hearing, it is the duty of the contending parties to be 
present, and to continue in attendance until the case is 
called, or otherwise disposed of. 

Court of Petty-sessions^ when a Public Court] — The 
Court of Petty-sessions, when sitting for the purpose of 
hearing any complaint or information to be dealt with 
simunarily, is an open court of justice, to which all 
Her Majesty's subjects have a right of access if there 
be acconunodation for them and they behave themselves 
orderly and with propriety. Upon this subject, Mr. 
Justice Bayley, in Dauhney v. Cooper^ 10 B. & C. 
240, observed : — 

The gronnd npon which oor present opinion is formed is, that the 
magistrate was proceeding npon a summary conviction, and therefore, 
exercising a judicial anthoritj. He was, as it were, a court of justice 
&r that purpose, and we are all of opinion that it is one of the essential 
^ties of a court of justice that its proceedings should be public, and 
tUt all parties who may be desirous of hearing what is going on, if 
there be room in the place for that purpose — provided they do not in- 
tenupt the proceedings, and provided there is no specific reason why 
B 
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they should be removed — ^have a right to be present for the purpose o^ 
hearing what is gouig on. 

But under the 11 & 12 Yict. c. 43, tliere is an express 
enactment with reference to proceedings within its pro- 
visions, that the room or place in which such justice or 
justices shall sit to hear and try any such complaint or 
information shall be deemed an open and public court, 
to which the public generally may have access, so far 
as the same can conveniently contain them. 

Non-appearance of both Parties — Non-appearance 
of Complainant,'] — Upon the day appointed for the 
hearing, the information or complaint will be called 
in its order, and according to the practice esta- 
blished by the justices for the convenient discharge of 
business. Should neither party appear, the justices 
will of course dismiss the complaint. Should the de- 
fendant appear and not the complainant, the absent 
party should be duly called by some authorized officer, 
and if he make no answer, and no one appear for him, 
the proceedings should be likewise dismissed.. The 
13th section of the 11 & 12 Vict. c. 43, directs the 
course of proceeding in such a case, and enacts 

That if npon the day and at the place so appointed as aforesaid, saeh 
defendant shall attend volontarilj in obedience to the anmaions in thit 
behalf served upon him, or shall be brought before the said justice or 
justices by virtue of any warrant, then if the complainant or informut, 
having bad such notice as aforesaid, do not appear by himself, his oooDsel 
or attorney, the said justice or justices shall dismiss such complaint or 
information ; unless, for some reason, he or they shall think proper to 
adjourn the hearing of the same unto some other day, upon such terms 
as he or they shall think fit. 

If, therefore, the complainant does not personally ap- 
pear, nor appear by his counsel or attorney, the justices 
may dismiss the complaint, unless for some reason they 
may think it desirable to adjourn the hearing. This 
latter course, it would seem, they may adopt, notwith- 
standing the complainant appears neither personally 
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iiorbj his counsel or attorney; and cases may unques- 
tionably arise in which it will be desirable for them to 
do so; remembering, however, that tbe interests of the 
defendant are concerned in such a course, and that a 
postponement may be productive to him of tbe most 
serious inconvenience and loss. 

Appearance of Complainant — Non-appearance of 
Defendant — Course of Proceedings.'] — ^If the complain- 
ant attend, and not the defendant, tben one of several 
ooarses may be adopted. The defendant possibly may 
send an excuse for his non-attendance, alleging illness, 
tfctendance elsewhere in the discharge of some public 
dat]r, or some other excuse of a cogent character. In 
Bach a case, if the justices are satisfied that the excuse 
is bona fide^ and not made for any sinister purpose, 
ind that the ends of justice do not imperatively require 
them to proceed at* once, they will probably adjourn tbe 
hearing to another day, directing notice of the adjourn- 
ment or a fresh summons to be served upon the de- 
fendant, or, indeed, without any positive caus^, if they 
can gather from the circumstances that the defendant's 
tbsence is accidental or unavoidable, and with no view 
to defeat the ends of justice, and that his appearance 
will be insured by an adjournment, they will do well to 
tdjoum, bearing always in mind, that no case is so 
satisfactorily dealt with as when both of the litigant 
parties are before the court. 

I( however, the defendant do not appear, and no 
excuse is oflered or reasonably suggested for his 
absence, and the justices think the circumstances 
justify their pi^oceeding, they may, in any case within 
the 11 & 12 Vict. c. 43, adopt one of two courses — 
namely, that of compelling the defendant's attendance 
by a warrant of apprehension, or that of proceeding to 
hear the case ex parte. Which of these two courses 
they will adopt is entirely in their discretion. 

Warrant of Apprehension on non-appearance of 
Defendant.'] — J£ the justices decide upon issuing a war- 
B 2 
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rant for the apprehension of the defendant on his non- 
appearance upon being served with the summons, care 
must be taken that the statutable provisions are accu- 
rately complied with. Bj section 2 of the 11 & 12 
Vict. c. 43, it is enacted — 

That if the person so served with a summons as aforesaid shall not be 
and appear before the justice or justices at the time and place mentioned in 
such summons, and it shall be made to appear to such justice or justices, 
bj oath or affirmation, that such summons was so served, what shall be 
deemed by such justice or justices to be a reasonable time before the 
time therein appointed for appearing to the same, then it shall be lawful 
for such justice or justices, if he or tbej shall think fit, upon oath or 
affirmation being made before him or them, substantiating the matter of 
such information or complaint to his or their satisfaction, to issue his oc 
their warrant to apprehend the party so summoned, and to bring him be- 
fore the same justice or justices of the peace in and for the samecoonty, 
riding, division, liberty, city, borough or place, to answer to the sud in- 
formation or complaint, and to be further dealt with according to law. 

Proof of Service of Summons before granting a 
Warrant^ — It will be necessary, therefore, before 
granting a warrant to apprehend, on default of appear- 
ance to the summons, to ascertain in the first place, hj 
oath or affirmation, that the summons has been served 
a reasonable time before the time appointed therein for 
the defendant's appearance. For that purpose the con- 
stable who served the summons should be sworn, and 
should be questioned as to the manner of the service. 
It has before been seen that by the 1st section of this 
statute the service may be either personal or by leaving 
the summons with some person for the defendant at 
his last or most usual place of abode. What is to be 
deemed a due service of the summons will be for the 
decision of the justices present. They, will, how- 
ever, require such evidence of service as will satisfy 
them, by a fair inference that the summons has in 
fact found its way to the hands of the defendant a 
reasonable time before the time of hearing. In re 
Hopwood, 19 L.J. 197 M. C; 15 Q. B. 121, the 
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sammons was served on one day to appear the next 
(only twenty-three hoars intervening), and the Court 
of Qaeen's Bench refused to interfere upon that ground, 
the justices having, on the non-appearance of the de- 
fendant, adjudicated upon the case. In re fFilliams^ 
21 L. J. 46 M. C, a summons was lefl for the defend- 
ant at his house at ten o'clock in the morning, after he 
had left to go to his work, and he did not return home 
and receive it until eleven o'clock at night; the sum- 
mons being for his appearance at the pettj^ -sessions, 
which were held eight miles away, at eleven o'clock 
the next day. Upon his non-attendance, the case was 
proceeded with in his absence, and he was convicted. 
Upon an application to Mr. Justice Erie for a certiorari 
to bring up the conviction to be quashed on the ground 
of the insufficient service of the summous, his lordship 
said — 

It is laid down in decided cases, that the justices below are the pro- 
per judges of what is a reasonable time. As a general rale, I should 
think that service at nine o'clock in the mormng of one day to appear 
It eleTen in the morning of the next day was a reasonable seryioe. 

In cases not within the 11 & 12 Vict, and those sub- 
sequently passed, care mast be observed that any spe- 
cial directions contained in them with reference to the 
time at which the summons is to be served before the 
hearing are complied with, the above statute only ap- 
plying to statutes already passed and expressly within 
its operation, and to such as may be passed containing 
no special provisions upon the subject. 

Second Summons when first not served^ — ^If the 
justices come to the conclusion that the defendant has 
not been duly summoned, either with reference to the 
service or the time of service, they should (if the com- 
phunant desire it) issue another summons, returnable 
and attendable at some future time. 

Warrant to Apprehend — Deposition upon Oath of 
matter of Complaint.'] — ^K, however, the justice is satis- 
B 3 
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fied that the service of the summons has been suffidfint^ 
he will then grant his warrant of apprehension, {ae- 
viously, however, taking upon oath or affirmstioiiA 
deposition substantiating the matter of the informatioii 
or complaint to his satisfaction. The form of the mi- 
rant is provided for by the 11 & 12 Vict, c 43, andiB 
as follows : — 

WABRANT WHERE THE 8UMMOK8 IS DI80BKTBD. 

1 To the constable of , and to all other peace offioea 

to toU, 5 in the said (coutUy) of 

Whereas on last past, infonnation was laid (oroomplibft 

was made) before the undersigned (one) of Her Majesty's jnatices of tbi 
peace in and for the said county of : for that A. B. (&e. otii 

the summons). And whereas I then issued my summons mito the md ■, 
A. B., commanding him in Her Majesty's name to be andappeffHt 
at o'clock in the forenoon, at before such jnstiflei 

of the peace for the said county as might then be there, to answer to ik 
said information {or complaint), and to be further dealt with accof^ 
to law. And whereas the said A. B. hath neglected to be or appeir ik 
the time and place so appointed in and by the said smnmons, although 
it hath now been proved to me upon oath that the said summoos hHi 
been duly served upon the said A. B. These are therefore to eomoaod 
yon in Her Majesty's name forthwith to apprehend the said A«B.andto 
bring him before some one or more of Her Majesty's justices of tin 
peace in and for the said county, to answer to the said informatioii (f 
complaint), and to be further dealt with according to law. 

Given under my hand and seal this day of bi tlie 

year of our Lord , at , m the (county) afbrflsaid. 

J.S. [L.8.] 

By whom to be executed.'] — This warrant, when 
granted, will be delivered to the proper officer for 
execution, and it will remain in force until it is exe- 
cuted. Section 3 of the 11 & 12 Vict. c. 43, points 
out how it may be executed, and contains ample direc* 
tions for its being backed. 

Adjournment pending the execution of Warraifd-^ 
Notice of time of Hearing. "] — When a warrant is thus 
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sued, the justice will adjourn the hearing until the 
efendant is apprehended; and, when afterwards the 
rarrant is executed, the justice b to order him to be 
rought up at a certain time and place before him or 
thers, of which said order the complainant or infor- 
mant is to have due notice. (Sec. 13.) The notice here 
Qentioned will be giyen hj the clerk to the justices 
ind served by a constable. 

Proceedings upon apprehension of Defendant,'] — 
Should the defendant be immediately apprehended, and 
the complainant is then ready to go into the case, it 
may at once be proceeded with. If, however, the 
complainant and his witnesses have lef^ or the defend- 
int be not at once apprehended, the latter, on being 
brought before the justice granting the warrant, or 
Borne other justice or justices, is to be committed by 
him or them to the house of correction, or other prison 
or lock-up house or place of security, or (if he or they 
think fit) verbally to the custody of the party by whom 
he was apprehended, or to some other safe custody, and 
to order him to be brought up at a certain time and 
place before such justice or justices as shall then be 
Ibere. (Sect. 13.) 

Upon the defendant being thus apprehended, the 
justices have no power to admit him to bail. 

The following is the form of remand given by the 
statute: — 



WABRAST TO REMAND DJEFJUIDAIIT WHSN APPBKHENDBD. 

. -k To W. T., constable of , and to the keeper of the 

lo «i(. 3 {ffaiue of Correction) at 

Whereas information was laid (or complaint was made) before the 
undersigned, (one) of Her Majesty's justices of the peace in and for the 
aid (coim^y) of , for that (^^ as in the twnmons or toarrant), 

ind whereas the said A. B. hath been apprehended nnder and hj Tirtne 
^ a warrant upon such information (or complaint), and is now brought 
before me as such justice as aforesaid: these are therefore to command 
70a the said constable, in Her Mi^estj's name, forthwith to oouTey the 
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said A. B. to the {House of Correction) at , and there ddhrer 

him to the said keeper thereof, together with this precept; and I do 
hereby command jou, the said keeper, to receive the said A. B. into 
your custody in the said {Howe qf Correction^ and there safely keep 
him ontil next, the day of instant, when yoa are 

hereby commanded to convey and have him at , at o'clock 

in the forenoon of the same day, before such justices of the peace of the 
said (county) as may then be there, to answer to the said infbrmatioa 
(or complaint), and to be further dealt with according to law. 

Given under my hand and seal this day of , in the 

year of our Lord , at in the (county) aforesaid. 

J. S. [l. 8.] 

The practice in cases not within the II S^ 12 Vkt 
c. 43.] — ^The foregoing practice is that which is pro- 
vided for bj the 11 & 12 Vict. c. 43. In cases, however, 
which are not within its operation, the practice will 
often be different. In many of such, the statute 
upon the subject wiU be found to direct the course 
of proceeding ; but where there are no special pro- 
visions, it must be observed, in the first place, 
that the service of the summons must always be per- 
sonaly and that there is no authority for substituting 
any other kind of service (R. v. Simpson^ 12 Mod. 345; 
Mason v. Barker, 1 Car. & Kir. 307, n.; R. v. RaU, 
6 D. & Ry. 84) except upon proceedings for non-pay- 
ment of rates, in which it seems the summons may be 
served by leaving it at the defendant's residence ; and 
in the second, as regards the issuing of a warrant of 
apprehension, either in the first instance or upon de&ult 
upon service of a summons, if the statute upon the sub- 
ject confers no specific powers either by express words 
or by strong implication, the justices will have no func- 
tions to grant it: (R, v. Simpson, 10 Mod. 341; 
1 Stra. 44 ; Paley, 38.) 

Hearing the case ex parte on non-appearance of the 
Defendant,"] — Should the defendant not appear, the 
justices may think that the case is not one which calls 
for their issuing a warrant against him; and in- 



SUMMART CONVICTIONS AND OBDBB8. 46 

deed, if they are satisfied that he is a respectable man, 
and is not likely ultimately to evade justice, and the 
ease itself is not one of any aggravation, or which, should 
tbe defendant be convicted, will result in his imprison- 
ment, they should unquestionably forbear adopting 
SQch a course, and adopt the other alternative of pro- 
ceeding to hear the case ex parte. This course they 
were dways entitled to pursue under the law as it stood, 
independently of the 11 <& 12 Vict. c. 43, upon proof of 
due service of the summons: and now, by section 2 of 
that statute, it is enacted — 

That if, where a summons shall be so issued as aforesaid, and upon the 
day and at the place appointed in and by the said summons for the appear- 
ance of the party so summoned, such party shall fail to appear accord- 
ingly in obedience to such summons, then, and in erery such case, if it 
be proved upon oath or affirmation to the justice or justices then present 
that such summons was duly serred upon such party a reasonable time 
Wore the time so appointed for his appearance as aforesaid, it shall be 
lawful for such justice or justices of the peace to proceed ex parte U> the 
hearing of such information or complaint, and to adjudicate thereon as 
folly and effectually, to all intents and purposes, as if such party had 
personally appeared before him or them in obedience to the said summons. 

The Idth section contains a re-enactment of similar 
provisions. 

Appearance of both Parties by themselves^ their 
Counsel or Attorneys.'] — If both parties appear, then the 
justices will enter into the case. As regards this sub- 
ject, it will be observed, that under the 1 1 <& 12 Vict, 
c. 43, either party may appear by his counsel or at- 
torney ; and if they do so, the justices are not to consider 
the personal absence of either the complainant or the 
defendant as a default. Upon this point section 13 
says: — 

If both parties appear, either personally or by their respectiTs counsel 
V attorneys, before the justice or justices who are to hear and determine 
meh complaint or information, then the said justice or justices shall pro- 
ceed to hear and determine the same. 
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But although the appearance of either party by 
counsel or attorney prevents any default in appearance^ 
it would seem that the justices may still require the 
personal presence of the defendant, and if he refuse to 
come, may issue their warrant, as heretofore shown, to 
enforce his attendance. Cases may undoubtedly oceiff 
in which the ends of justice require the presence of till 
defendant, and in such, the justices should compel hii 
attendance; but, in the m^ority of cases, his appearance 
by counsel or attorney will no doubt be deemed suffi- 
cient. 

Adjournment of the Hearing, "] — ^Uponthe appearance 
of the parties, an adjournment may probably be solicited, 
particularly by the defendant, who possibly may allege 
his inability, from the short period intervening between 
the service of the summons and the time of appearanoe^ 
to prepare his defence ; or he may allege some other sub- 
stantial reason for a postponement of the hearing. In 
such a case, whether the application come from tbe 
complainant or defendant, the justices may adjourn tlM 
case. By section 16 of the 11 & 12 Vict. c. 43, very 
clear directions are given upon the subject of adjourn- 
ments: by that section it is enacted — 

That before or dariDg soch hearing of anj such information or com- 
plaint it shall be lawful for any one justice, or for the justices present, 
in their discretion, to adjourn the hearing of the same to a certain time 
and place to be then appointed and stated, in the presence and heariog 
of the party or parties or their respective attorneys or agents then pre* 
sent, and in the mean time the said justice or justices may suffiar the 
defendant to go at large, or may commit him to the common gaol or 
house of correction, or other prison or lock-up house or place of security 
in tbe county, riding, division, liberty, city, borough or place for which 
such justice or justices shall be then acting, or to such other safe custody 
as the said justice or justices shall think fit, or may discbarge such d^ 
fendant upon his entering into a recognizance, with or without surety or 
Bureties, at the discretion of such justice or justices conditioned, for bis 
appearance at the time and place to which such hearing or further 
hearing shall be adjourned. 
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ToiD Defendant to he dealt with upon an Adjourn' 
I/.] — ^It will be seen from the foregoing, that if the 
ices consent to an adjournment thej maj deal with 
defendant in one of several ways; — Ist, thej may 
nit him to go at large ; 2nd, they may commit him 
lafe custody; or drd, they may discharge him upon his 
tring into a recognizance with or without surety or 
jties. Which of these proceedings they will adopt 
tttirely for their own discretion ; they will, however, 
ioabt, in all cases avoid unnecessary restraint being 
osed upon the defendant, particularly where, having 
a served with a summons, he has appeared in pur- 
ice thereto at the proper time. 

djoumments^ for what Time."] — Upon the subject of 
mmments generally, it should be observed that, 
ivithstanding the justices have a wide discretion as 
he time, they should be careful, if the defendant is 
mutted to custody, that the adjournment be for a 
sonable time ; since, should such time be ultimately 
med unreasonable, they may render themselves liable 
\xk action of trespass, Davis v. Capper^ 10 B. <& C. 
in which Lord Tenterden observes, " the duty of a 
^strate is to commit for a reasonable time, and if he 
units for an unreasonable time he thereby does an 
which he is not authorized by law to do." 

IRAST OF COMMITTAL FOR SAFR CUSTODY DURING AN ADJOURN- 
MENT OF THE HEARING. 

_ 1 To W. T., constable of , and to the keeper of the 

nl, 3 {House of Correction) at 

liereas, on last past, information was laid (or complaint was 

e) before the undersigned, (one) of Her Majesty's justices of the 
e in and for the said (cowUtf) of , for that (^., as in the 

monsj) and whereas the hearing of the same is adjourned to the 
day of instant, at o'clock in the forenoon, at t 

it is necessary that the said A. B. should in the mean time be kept 
«fe custody: these are therefore to command you the said constable* 
Ser Majesty's name, forthwith to convey the said A. B. to the (House 
Correct'um) at , and there deliver him into the custody of the 
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keeper thereof tocher with this precept; and I herehj ocmmuuid jw, 
the said keeper, to receive the said A* B. into joar custody in the Mi 
{House of Correction)j and there lafelj keep him until the hif 

of instant, when you are hereby required to oonTey and htfeUi^ 

the said A. B^ at the time and place to which the sud hearing is d- 
joumed as aforesaid, before such justices of the peace for the said (eowfy) 
as may then be there, to answer fnrther tothe said infonnation (or com- 
plaint), and to be further dealt with according to law. 

Given under my hand and seal this day of , id thi 

year of our Lord , at , in the (eoimtjf) aSomai 

J. S. [L.a] 

BECOONIZANCE FOR TUB APPEABANCB OF THS DEFEHDAKT WHUI 
THB CASE IS ADJOURNED OB NOT AT ONCE PROCEEDED WITH. 

I Be it remembered that on , A. B., of (Jabounr), 

to wit. ) and L. M., of (grocer)^ personally came beftra At 

undersigned, (one) of Her Majesty's justices of the peace in and for tfci 
said (county) of , and severally acknowledged themselves to off 

to our sovereign Lady the Queen the several sums following (that if to 
say): the said A. B. the sum of , and the said L. M, the son tf 

, of good and lawful money of Great Britain, to be made td 
levied of their several goods and chattels, lands, and tenements respeo* 
tively, to the use of our said Lady the Qoeen, her heirs and suceessoo, 
if he the said A. B. shall fail in the condition indorsed. 

Taken and acknowledged the day and year first above mentioned, 
at , before me, J. S. 

The condition of the within. written recognizance is such that, if tht 
said A. B. shall personally appear on the day of instant, at 

o'clock in the forenoon, at , before such justices of the peace ict 

the said (county) as may then be there to answer further to the iQ' 
formation (or complaint) of C. D. eahibited against the said A. B., ao^ 
to be farther dealt with according to law, then the said recognizance to 
be void, or else to stand in full force and virtue. 

NOTICE OF SUCH RECOGNIZANCE TO BE GIVEN TO THE DEFENDAJf^ 
AND HIS SURETY. 

Take notice that you, A. B., are bound in the sum of , aH^ 

you, L. M., in the sum of , that you, A. B., appear personally O 

, at o'clock in the forenoon, at , before such justicT^ 
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be peace for the said (county) as shall then be there, to answer fnr- 
' to a certain information (or complaint) of C. D., the farther hearing 
hich was adjourned to the said time and place; and unless you 
ar accordingly, the recognizance entered into bj you, A. B., and by 
f. as your surety, will forthwith be levied on you and him. 
Dated this day of , 185 . J. S. 

'\acHcal mode of taking a recognizance,'] — ^The prac- 
1 mode of taking the recognizance is this : the justice 
lis clerk states to the party bound, and his surety or 
3ties, the substance of the recognizance in the fol- 
ing manner : — 

>u, A. B., you, C. D., and you, E. F., seyerally acknowledge your- 
8 to owe to our sovereign Lady the Queen the several sums follow- 
that is to say, you, the said A. B., the sum of , you, the 
C. D., the sum of , and you, the said E. F., the sum of 
, to be void if you (stating the condition of the written recog- 
»e). 



[M.C.] 
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CHAPTER V. 

THE HEARING. 

The Number of Justices to hear Information.'] — ^Asa 
general rule, one justice alone is competent to hear and 
adjudicate upon a matter of summary conviction. I( 
however, the statute governing the proceedings direct 
that the case be heard before two or more justices, then 
it is imperative that such a number should actually be 
present at and take part in the hearing. If the parti- 
cular statute be silent upon the subject, the 11 & 12 
Vict. c. 44, s. 12, comes into operation, whereby it i« 
enacted — 

That every soch complaint and information shall be heard, tried, deter* 
mined and adjudged bj one or two or more justice or justices of the 
peace as shall be directed bj the act of Parliament upon which socii 
complaint and information shall be framed, or such other act or acts of 
Parliament as there may be in that behalf; and if there be no sacfa 
direction in any such act of Parliament, then such complaint or informa* 
tion may be heard, tried, determined and adjudged by any one justice of 
the peace for the county, riding, division, liberty, city, borough or pUoe 
where the matter of such information shall have arisen. 

Appearance of Complainant — Non-appearance of De- 
fendant — Hearing ex parte.] — If, at the time appointed 
for the hearing, the complainant appear and is ready to 
proceed with his case, but the defendant do not appiear, 
and the justices are satisfied that he has been duly 
served, as we have before seen {ante, p. 29), they may, 
if they think proper, proceed to hear the case ex parte. 
Supposing, therefore, that such a state of things exists 
as will warrant the justices in proceeding to a hearing 
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he absence of the defendant (and herein thej will 
irallj act with great caution, since, should it ulti- 
elj turn out that the defendant has really never 
I properly served, very serious consequences may 
le), they may proceed to the hearing of the case, 
with the same care and deliberation as though the 
ndant were actually present, his absence in no way 
fying the slightest departure from strict proof and 
most formal and critical examination and inquiry, 
course of proceeding will, in its various stages, be 
same, whether the defendant appear or not, his 
nee in no way being an admission of the truth of 
complaint or information, or justifying any intend- 
t or presumption against him. 

[ppearance or Non-appearance of Parties after an 
oummentJ] — When there has been an adjournment, 
the complainant does not appear, but the defendant 
J appear, the justices may dismiss the information 
omplaint, and discharge the defendant, unless for 
e reason they think proper again to adjourn to some 
jr day, upon such terms as they shall think fit, 
n which they may commit the defendant or discharge 
t, as we have before seen {ante, p. 47); and if after- 
*ds he make default in appearing, his recognizance 
old be indorsed with a memorandum of his non- 
earance, and be sent to the clerk of the peace to be 
eated. Upon which the justices may again issue 
r warrant for his apprehension. 
The certificate of the non-appearance of the de- 
iant may be in the following form: — 

IBTIFICATB OF NON-APPEARANCE TO BE INDOB8ED ON THE 
defendant's RECOGNIZANCE. 

. 1 1 HEREBY certify that the said A. B. hath not appeared at 
9t<. ) the time and place in the said condition meationed, bat 
mi hath made default, by reason whereof the within written recog- 
ince is forfeited. J. S. 

Mode of Proceeding if both Parties appear.'] — If both 
rties appear, and no adjournment take place, the case 
F 2 
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YnM be proceeded with in due order. Upon this point 
the 11 & 12 Vict. c. 43, s. 13, says: — 



i 



If both parties appear, either personallj or bj their respective c 
or attomejs, before the justice or jnstices who are to hear and detennine 
such complaint or infonnatioa, then the said joatice or justioea shall pio> 
ceed to hear and determine the same. 

It has before been shown, that notwithstanding this 
section directs the justices to proceed with the hearing 
upon the appearance of the defendant by his counsel or 
attorney, they may nevertheless insist upon having him 
personally present. (See antcy p. 46.) 

Calling upon the Defendant to Head.'] — The proceed- \ 
ings will be commenced by the clerk to the justices j 
reading to the defendant the information, complaint or ^ 
summons. This being done, he will be asked if he ': 
admits the complaint or not, or, in other words, whether 
he be guilty or not guilty. The 11 & 12 Vict. c. 43, 
prescribes the process to be followed under that act, and 
which may properly be adopted in every case. That 
section says — 

That where such defendant shall be present at snch hearing, the 8ob- 
stance of the information or complaint shall be stated to him, and be 
shall be asked if he have any cause to show whj he should not be ooO' 
▼icted, or whj an order should not be made against him, as the caie 
may be; and if he thereupon admit the truth of such information or 
complaint, and show no cause or no sufficient cause why he should not 
be convicted or why an order should not be made against him, as the 
case may be, then the justice or justices present at the said hearing 
shall convict him or make an order against him accordingly. 

Caution in taking a Plea of CruiltyJ] — Before, how- 
ever, receiving a plea of guilty, it will be proper for the 
justices (particularly if the defendant be without legal 
assistance) to explain the legal definition and quality of 
the offence, pointing out the statutory enactment (when 
the offence is not of the commonest order) under which 
the defendant is charged, lest from ignorance or a mis- 
apprehension of the precise statutory provisions com- 
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prehending the offence, he may be induced to plead 
guilty to a charge with the legal merits of which he 
may be totally unacquainted. Indeed, it may be laid 
down as a general rule, that a confession of guilt, even 
in the shape of a plea of " guilty," made in ignorance 
ai the requisites to constitute the offence, ought not to 
prevail: {Rex v. Newton^ 2 Mo. C. C. 59.) 

Taking Objections to the Information^ Complaint, 
Summons or Warrant"] — Before, however, pleading to 
the charge, it is competent to the defendant to take any 
objection he may be advised to the information, com- 
plaint, summons or warrant. If the proceedings be not 
governed by the 11 & 12 Vict. c. 43, and the justices . 
are of opinion that the objection is well founded, they 
will give effect to their opinion by dismissing the com- 
plaint or information, there existing no powers on their 
part to correct or amend any errors, omissions or inac- 
curacies ; but in such a case without costs, the justices 
not having at that stage any power to award them. Of 
the requisites necessary to constitute a good complaint 
or information sufficient has already been said {ante, 
p. 13). Upon such a dismissal, the complainant may 
make a fresh complaint or lay another information. 

If the case, however, be within the operation of the 
11 & 12 Vict. c. 43, then errors, omissions or inaccu- 
ntcies are not of such importance ; for by section 1 it 
is enacted — 

That DO objection shall be taken or allowed to anj ioformation, com- 
{kUint or summons for anj alleged defect therein in substance or in form, 
or for any yarianoe between such information, complaint or summons 
sod the evidence adduced on the part of the informant or complainant 
It the hearing of such information or complaint as hereinafter men- 
tioDed; but if any such yariance shall appear to the justice or justices 
fnaent and acting at such hearing to be such that the party so sum- 
oxned and appearing has been thereby deceived or misled, it shall be 
lairfal for such justice or justices, upon such terms as he. or they shall 
tlunk fit, to adjourn the hearing of the case to some future day. 

Section 3 contains a similar provision with reference 
^ 3 
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to warranto. In cases, therefore, under the operatkn 
of this statute, the effect of any such defect is not \erj 
material, unless the justices are of opinion that the de- 
fendant has been deceived or misled, in which case thflj 
should, upon application, adjourn the hearing, imposiog 
such terms as thej think fit; or it should sleem that the 
complainant might consent to abandon his informatioa ;. 
or complaint, as under the old law, and afterwards Isf 
or make a fresh one. 

It may here be observed, that in the discussion as to 
the sufficiency of the information, &c, and indeed upon 
the discussion of any question arising during the hear- 
ing, the same course of proceeding should be pursued 
as is observed by the superior courto: thus, upon an 
objection to the information, the defendant, his counsel 
or attorney, is first to be heard, then the complainant 
or his legal adviser in answer, and afterwards the 
former in reply, whereupon the justices will deliver 
their opinion ; and it may here be mentioned, that in 
all cases before justices the decision is to be that of the 
majority, entire unanimity in no case being required, 
and the chairman having no casting vote. 

Hearing the Case upon its Merits.'] — ^If no preliminary 
objections be taken, or they be decided against the de- 
fendant, and he do not admit the truth of the information 
or complaint, the justices will proceed forthwith to hear 
the case upon its merits. 

Ordering Witnesses out of Court'] — ^At this stage of 
the proceedings it is probable that the complainant or 
defendant will apply to have the witnesses kept out of 
court until called upon to give evidence, in .which case 
it will be proper for the justices (though not compulsoiy 
upon them) to comply with the request, and direct that 
all the witnesses on both sides shall wait somewhere 
outside the court until called in. An exception, how- 
ever, is always made in favour of medical witnesses 
(when their evidence is merely to medical facte), and to 
the respective attorneys of the parties. The defendant, 
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CO, notwithstanding he is to be called as a witness, will 
lave a right to remain, it being an act of justice to him 
hat he should hear the case made against him, and 
rhich he has to answer. Should, however, any of the 
fitnesses, in defiance of this order, remain in court, the 
istices will have no right to exclude their testimony, 
iough such conduct will properly be the subject for 
trong observations, and will naturally weaken the 
^ngth of their evidence : ( Cook v. Nether cote, 6 C. 
J P. 741; Chandler v. Horn, 2 Mo. & Rob. 423.) 

Course of Proceeding — Addresses of the Parties,"] — 
?he course of proceeding in all cases within the opera- 
ion of the 11 & 12 Vict. c. 43, is clearly directed by 
ection 14; by which it is enacted — 

That the said justice or justices shall proceed to hear the prosecutor or 
omplainant and such witnesses as he maj examine, and such other evi* 
ADce as he maj adduce in support of his information or complaint re- 
pectivelj, and also to hear tbe defendant and such witnesses as he 
nay examine, and such other evidence as he may adduce in his defence, 
kDd also to hear such witnesses as the prosecutor or complainant may 
oamine in reply, if such defendant shall have examined any witnesses or 
{iven any evidence other than as to his, the defendant's, general cha- 
"scter; but the prosecutor or complainant shall not be entitled to make 
loy observations in reply upon the evidence given by the defendant, nor 
dull the defendant be entitled to make any observations in reply upon 
the evidence givpn by the prosecutor or complainant in reply as aforesaid. 

It will here be noticed that the section effects a great 
•Iteration in the old cour8e of procedure, by taking away 
the right of reply both from the prosecutor and the 
defendant — in fact, limiting each party to one address. 

It will not, however, escape notice that this practice, 
opposed as it is to that long established in the superior 
courts, will apply only to those cases which fall within 
the operation of the before-mentioned act. In informa- 
tions and complaints, therefore, positively excepted out 
of the statute, or not falling within its scope, the long- 
established practice of the superior courts ought to pre- 
vail, which practice is similar to that prescribed by the 
foregoing section, with this addition, that if the de- 
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feodant call witnesses or give other evidence, the pro- 
secutor or complainant has a general right of reply; or 
if he be in a situation to rebut the evidence addneel 
by the defendant by additional evidence of his own, be 
may at once adduce it, whereupon the defendant nij 
again address the Bench upon such evidence, and till 
plaintiff has a general reply upon the whole case. 

It will be the duty of the prosecutor or compUimnt 
in every case to substantiate his charge in the first in- 
stance. It is usual for him, or his attorney or counfld, 
to state shortly to the Bench the subject-matter of the 
case. If the prosecutor is himself a witness, he sboold 
not be permitted to address the Bench except upon 
oath, and then strictly to the facts, as it is desirable 
that the characters of advocate and witness should not 
be united in the same person ; and this will apply even 
to his attorney, who, if he be also a witness, onght not 
to be permitted to address the Bench otherwise thaa 
upon oath as such witness : ( Stones v. Byron, 16 L. J» 
Q. B. 32; Dunn v. Packwood, 1 Bail Court Rep. 312; 
Bex V. Price, 2 B. & Aid. 606.) 

Witnesses — Oaths and Affirmations.'] — ^The witnesses 
will be called and examined in the order which the 
prosecutor thinks most convenient for the elucidation 
and proof of the case. Each witness, however, before 
he is permitted to depose to any facts, must either be 
sworn or make affirmation. 

The form of oath is generally in the following 
form: — 

The evidence yon shall give tonching this information (or oomplsiot) 
shall be the truth, the whole truth, and nothing but the troth. Bo help 
yon God. 

In the case of Quakers or Moravians, by the 8 A 4 
Will. 4, c. 49, they are allowed in all cases to make 
affirmation instead of oath, and the form given by that 
statute is the following: — 

I, A. B., being one of the people called Qoakers (or one of the pff* 
suasion of the people called Quakers, or of the united brethren called 
Moravians, at the cote may be), do solemnly, sincerely and truly dedtf* 
and affirm, &C 
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the 3 & 4 Will. 4, c. 82, an affirmation in lieu of 
s permitted to be made by the sect called Sepa^ 
r, which is as follows: — 

B., do, in the presence of Almighty God, solemnly, sincerely and 
Brm and declare that I am a member of the religions sect called 
ists, and that the taking of any oath is contrary to my religious 
s well as essentially opposed to the tenets of that sect; and I do 
the same solemn manner, affirm and declare, &c. 
IS are sworn upon the Old Testament 

"The Common Law Procedure Act, 1854" (17 
Vict. c. 125), it is by section 20 enacted — 
if any person called as a witness, or required or desiring to make an 
i or deposition, shall refuse or be unwilling, from alleged conscien- 
otiyes, to be sworn, it shall be lawfal for the court or judge, or 
■esiding officer or person qualified to take affidavits or depositions 
ing satisfied of the sincerity of such objection, to permit such 
instead of being sworn, to make his or her solemn affirmation or 
ion in the words following : videlicet — 
B^ do solemnly, sincerely and truly affirm and declare that the 
)f any oath is, according to my religions belief, unlawful ; and I do 
3mnly, sincerely and truly affirm and declare, &c. — 
;h solemn affirmation and declaration shall be of the same force 
ct as if such person had taken an oath in the usual form, 
is section, but for section 103 of the same act, would 
ibtedly apply only to proceedings in the superior 
I, but by the last-mentioned section it is enacted that 
lactments in the above recited 20th section (inter 
shall apply and extend to every court of civil judi- 
3 in England and Wales. Now, as the Court of 

Sessions in many cases is a court of civil judica- 
his clause will there apply. Thus, upon the hearing 
ammons for an order of affiliation, or for orders of 

kinds for the payment of money, inasmuch as 
would not be criminal matters but proceedings 
r of a civil nature, the court would then be one of 
udicature, and so the clause will apply. 

^qualification of Witnesses,'] — ^Before the passing 
ent statutes, particularly the 14 & 15 Vict, c.99, 
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questions sometimes arose as to the competencj of oer- I 
tain interested parties as witnesses ; the second 8ecti<n f 
of that statute, however, clears awaj all the remainiif 
disqualifications upon the subject, and enacts — 

That on the trial of any issne joined, or of any matter or qnestioD, «• 
any inquiry arising in any suit, action or other proceeding in any oovrt Is 
of jostice, or before any person havbg by law or by consent of pirtiM 
anthority to hear, receive and examine evidence, the parties thereto td 
the persons in whose behalf any such snit, action or other prooeediig 
may be brought or defended, shall, except as hereinafter excepted, bi 
competent and compellable to give evidence either tfivd voce or by depo* 
sition, according to the practice of the court, on behalf of either or uij 
of the parties to the said suit, action, or other proceeding. 

But by the third section it is enacted — 

But nothing herein contained shall render any person who, in lOJ 
criminal proceeding, is charged with the commission of any indictiUt 
offence or any ofifence punishable on summary conviction, competent or 
eompellable to giT<t evidence for or against himself or herself or shall 
render any person compellable to answer any question tending to criim* 
nate himself or herself, or shall in any criminal proceeding render loj 
husband competent or compellable to give evidence for or against hv 
wife, or any wife competent or compellable to give evidence for or agaioit 
her husband. 

This last statute was afterwards amended by the 16 
& 17 Vict. c. 83, which, except in criminal proceed- 
ings, enables husbands and their wives to give evidence 
on behalf of either of the parties. Except, therefore, 
in criminal proceedings, which include an offence 
punishable on summary proceedings, the parties and 
their husbands or wives (as the case may be) are 
eligible as witnesses on either side, and even in criminal 
cases the disqualification only applies to the defendant 

Witnesses^ when to be Sworn.'] — It may here be ob- 
served that the proper course is to swear the witneffl 
before he gives his testimony, and not to take his evi- 
dence and then to swear him as to its truth. An/ 
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m'tDess, whose testimony is received, ought, whilst 
pTiDg it, to be under the solemn obligation of speaking 
be truth; and upon this subject, Abbott, C. J., in 
lex V. Kiddy^ 4 Dow. & Ry. 734, observes—** Magis- 
lates should understand that the oath is to be admi- 
istered to the witness before he is examined, and not 
iierwards;" so, too, Bayley, J., remarks in the same 
fle — ** The answer of the witness is to be taken under 
le sanction of an oath; swearing him af^er his ex- 
nination is taken is a very incorrect mode of proceed- 
tg, and it is hoped will be discontinued." 

Evidence.'] — Upon the question generally of evidence, 
. may be here stated that the justices ought to insist 
1 all cases upon the same regularity and strictness of 
roof as is required upon a trial at nisi prius or upon 
n indictment. 

It is hardly within the scope of these pages to enter 
Dto the question what are the rules of evidence; 
mt, as a general guide, the following principles may 
xmvenienUy be laid down upon the subject: — 1st. No 
svidence ought to be admitted but such as is relevant 
;o the question at issue. 2nd. The best evidence of 
rhich the case admits ought to be adduced if it can be 
liad, and if not, then the next best, or secondary evi- 
dence, as it is usually termed, proof being first given of 
die impossibility of procuring the former, by its de- 
Btraction or loss, or its being in the possession of the 
(^posite party, who, on notice to produce it, has failed 
to do so. In addition to which it may be observed, 
that the onus probandi lies upon the prosecutor, and 
that a party is presumed to be innocent until the con- 
trary is proved. 

Course of Proceeding — Proof of the Complainants 
and Defendants cases — Witnesses^ ^c] — It will be for 
the complainant to prove his case in the way he thinks 
moet convenient, calling his witnesses in such order as 
he deems most conducive to the elucidation of the facts* 
As each witness is called, he will be fully examined in 
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chief; then the defendant or his legal representatiTe 
will haye a right to cross-examine him, upon which 
the complainant may re-examine; the whole of the evi- 
dence, 80 far as it has anj relevancy, being c&teMj 
taken down by the clerk to the justices. Thus will each 
witness be dealt with until the complainant has con- 
cluded his case. Upon this, if there be any doubt ai 
to wiiether he has succeeded in establishing a primk 
facie case, the justices will deliberate; and if they comft 
to the conclusion that none has been established^ 
tliey will at once dismiss the complaint without 
calling upon the defendant for his defence. If, on 
the contrary, they are of opinion that such a case bu 
been established, they will then proceed to hear the 
defendant ; who, as before has been seen, has a right to 
address the Bench, either himself or by his counsel or 
attorney. Having so addressed them, he will either 
rely upon the insufficiency of the case as attempted to 
be established by the complainant, or he will attempt 
to answer it by positive testimony. In the latter case 
ho will produce his witnesses and examine them in the 
order he deems best; and precisely the same rules will 
apply to the course of proceeding relative to his evi- 
dence as to that of the complainant. Should he have 
adduced evidence, the complainant may adduce addi- 
tional evidence in reply; but, as has been shown, if the 
proceedings are governed by the 11 & 12 Vict. c. 43, 
neither party will have a right to address the Bench a 
second time ; though, as has also been shown, such a 
rule does not apply where the proceedings are not 
governed by that statute (ante p. 55.) 

Witnesa Refusing to be Sworn or Examined^] — ^If any 
of the witnesses unlawfully refuse to be examined, and 
the case be one within the operation of the 1 1 & 12 
Vict. c. 43, ample coercive powers are conferred upon 
the justices. Thus, by section 7 it is enacted — 

That if on the appearance of snch person so summoned before the said 
last-mentioned jostice or justices, either in obedience to the saidsommooso' 
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■pao being brought before him or them bj Tirtue of the said warrant, 
■nh person shall refuse to be examined npon oath or affirmation con- 
iMniing the premises, or shall refnse to take soch oath or affirmation, or 
jwliife' taken such oath or affirmation shall refuse to answer snch qnes- 
Hqbs eoncemiug the premises as shall then be pat to him withoot ofier- 
mg anj just excnse for snch refusal, any justice of the peace then present 
fead haTing there jurisdiction, maj, by warrant under his hand and seal, 
nit the person so refusing to the common gaol or house of correc- 
t for the county, riding, division, liberty, city, borough or place where 
I person so refusing shall then be, there to remain and be imprisoned 
lor any term not exceediug seven days, unless he shall in the meantinx* 
CQDsent to be examined and to answer concerning the premises. 

The following is the form of commitment given by 
the statute : — 

OOMMITMBNT OF A WITNESS FOR RRFU8INO TO BE SWORM OR 
TO OIVB EVIDKNCB. 

> To W. T. consteble of in the said (county) of 

h wiL) and to the keeper of the (Haute of Ct/rrectian) at 

Whereas information was laid (or complaint was made) before the 
udersigned (one) of Her Majesty's justices of the peace in and for the 
«id (eomtfy) of , for that (4c, at m the tummont); and one 

S. F^ now appearing before me, such justice as aforesaid, on , 

It , and being required by me to make oath or affirmation as a 

I in that behalf, hath refused so to do (or being now here duly 
I as a witness in the matter of the said information (or complaint) 
dsth refuse to answer certain questions concerning the premises which 
•re now here put to him) without ofiering any just excuse for such his 
nfasal ; these are therefore to command yon, the said constable, to take 
thsiaid £. F. and him safely convey to the (Haute of Correction) at 
aforesaid, and ther« deliver him to the said keeper thereof, 
together with this precept ; and I do hereby command you the said 
kmper of the said (Haute of Correetion) to receive the said £. F. into 
your custody in the said (Haute of Correction), and there imprison 
Mm for such his contempt for the space of days, unless be shall 

in the meantime consent to be examined and to answer concerning the 
s ; and for your so doing this shall be your sufficient warrant. 
Given under my hand and seal this day of in the 

year of our Lord , at , in the (county) aforesaid. 

J. S. [l. 8.1 

[m. c] O 
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When Justices have no Power io punish a RefraC' 
tory Witness.'] — ^It must here be observed, that if the 
proceedings be not within the provisions of the 11 % 
12 Vict. c. 43, this power of dealing with a refractory 
witness cannot be exercised; and, therefore, in such a 
case, unless the particular statute provides for the ccm- 
tingency, the justices have no power to punish a person 
attending before them as a witness for refusing to be 
sworn or affirmed, or, having taken such oath or affi^ 
mation, for refusing to answer the questions put to 
him. 

Power to adjourn Hearing.'] — If, in the course of the 
hearing, any circumstances transpire which induce the 
justices to think that the ends of justice will be pro- 
moted by an adjournment of the hearing, th^ haT6 
ample powers to direct such an adjournment to take 
place. Section 16 of the 11 & 12 Vict. c. 43, points 
out the course to be adopted in such a case : (See 
ante p. 46.) 

The Assertion of a Claim of Right] — ^In the course 
of the hearing it may appear that the act complained of 
has been committed in the bona fide assertion of a claim 
of right; and when this is the case the jurisdiction of the 
justices, as a general rule, will cease, and they should dis- 
miss the information, leaving the complaining party to 
such other remedies as the law may have provided. In 
acting, however, upon an assertion of right, the justices 
will consider not only whether the case be one in which 
from its nature a claim of right is at all admissible, or 
operates as a defence, but also whether or not it is 
made bona fide or is merely colourable ; for if it be 
made in a case in which it clearly is not applicable, or 
does not amount, even if well founded, to a legal de- 
fence, or is merely colourable and without any reason- 
able foundation, they will disregard it and proceed 
with the case. When, therefore (at whatever stage of 
the proceedings), the claim of right may be set up, it 
will be the duty of the justices to enter into the case so 
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jvly as to satisfy themselves that the claim is 
r substantial or unfounded; and in this investiga- 
their object will alone be to ascertain that the 
1 is a reasonable one, not that it can be ultimately 
ssfully maintained. The class of cases in which 
m of right can be set up is necessarily small, and 
le most part, will be confined to informations for 
stss and assault, which sometimes involve a ques- 
)f title to property. Whenever, therefore, such a 
ion is involved in the information, the justices 
d at once abstain from further proceeding and 
the parties to arrange their claims or adjust their 
5 by some other course of proceeding, it^ being a 
n of invariable application as regards summary 
edings before justices, that whenever the title to 
irty is in question, the exercise of a summary juris- 
>n by them is ousted : (Paley on Convictions, 
; Rex V. Wrottesley, 1 B. & Ad. 648; Reg. v. 
on i- ors. 9 A. & E. 704; Dale v. Pollard, 10 
504; 16 L. J. Q. B. 322.) 

' Compromises by the PartiesJ] — ^In a great variety 
les, determinable upon summary conviction, it is 
1 for the litigant parties at any stage of the pro- 
ngs before judgment to enter into a compromise, 
d supersede the necessity of a judicial adjudication, 
indeed, in cases in which the bench think that 
a compromise would best fulfil the objects of the 
ry, it is usual for them to suggest it to the parties, 
lever, therefore, such a case arises, and the recom- 
ation of the magistrate is likely to be responded 
»portunity will be given to accomplish the object, 
r by a temporary delay in the proceedings or by 
journment to a future day. As regards the class 
les wherein a compromise may take place, it would 
ur it may be lawfully effected in any case in which 
mblic are not involved; or, in other words, all 
I cases which involve damages to an injured party, 
'hich he may maintain an action, and all cases de- 
a 2 
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terminable upon summary conyiction, proTided thejbe 
not of a public nature. Thus, common assaults, dis- 
putes between master and servant or apprentice, tres- 
passes and the like, in which the mischief is confined 
to the complainant and does not involve the interests d 
the public or compromise the public peace, may lawfully 
be compromised. Upon this point the leading and 
last authority is Kier v. Leeman, 6 Q.B. 308; 13 L J. 
Q. B. 269; also argued and affirmed in the Exchequer 
Chamber, 9 Q. B. 577; 15 L. J. Q. B. 360. In the 
former case Lord Denman says: — 

He shall probably be safe in laying it down that the law will pennit 
a compromise of all offences, though made the subject of a criminal pfth 
secution, for which offences the injured party might sue and reoofcr 
damages in an action. It is often the only manner in which he aa 
obtain redress. But if the offenoe is of a public nature, no agreement 
can be valid that is framed on the consideration of stifling a prosecntioD j 
for it. . . . In the present instance the offence is not confined to J 
personal injury, but is accompanied with riot and obstruction of spnUift 
officer in the execution of his duty. These are matters of public conoero, 
and therefore not legally the subject of a, compromise. 

So, too, in the last of these cases, in the Exchequer 
Chamber, Tindal, C. J,, says : — 

We have no doubt that in all offences which invoke damages to la 
injured party for which he may maintain an action, it is competent ibr 
him, notwithstanding they are also of a pubUc nature, to compromise or 
settle his private damage in any way he may think fit. It is said, in- 
deed, that in the case of an assault he may also undertake not to proM- 
cute on behalf of the public. It may be so^ but we are not disposed to 
extend this any further. In the case before us, the offence is an asnolt 
coupled with a riot and the obstruction of a public oflScer; no case bii 
said that it is lawful to compromise such an offence. 

The justices have no power to compel the parties to 
arrange the dispute; and if, therefore, they decline to 
compromise, the case must be proceeded with. K 
however, an arrangement is effected, the complaint wiU 
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smissed, a miDute being entered of the manner in 
I the case has been disposed o£ 

igmeni of ike Bench — Equal Division^ 4^.] — 
I the case on both sides is concluded, the justices 
3d to consider their judgment; and in the per- 
nce of this duty they will properly consider them- 

in the position of a jury in a criminal case, 
I the defendant the benefit of all reasonable 
9. Unanimity of the justices is not required, and 
ufficient in any case that there be a majority. In 
rent of their being equally divided in opinion, it 
)e competent to them to adjourn the case to some 

day, and call in the assistance of some other 
3 or justices and re-hear the case. During their 
ration it is usual to exclude the public ; however, 
J judgment is officially pronounced, the public 
be again permitted to be present, as no judicial 
f this kind can take place in private, or in the 
ce of those who have an interest in the proceed- 
id desire to be present. 

ictical DuHes with reference to their Judgment."] 
3 practical course to be adopted is set forth in the 
(ection of the 11 & 12 Vict. c. 43, which enacts — 

the said justice or justices having heard what each party shall 
sa/ as aforesaid, and the witnesses and evidence so adduced, 
Dsider the whole matter and determine the same, and shall cod 
nake an order upon the defendant, or dismiss the information or 
Dt,a8 the case maj be; and if he or they convict or make an 
;unst the defendant, a minute or memorandum thereof shall then 
!, for which no fee shall be paid, and the conviction or order shall 
rds be drawn up bj the said justice or justices in proper form, 
is or their hand and seal or hands and seals, and he or they 
use the same to be lodged with the clerk of the peace, to be by 
i among the records of the general quarter-sessions of the peace; 
t said juslii^ ^^ justices shall dismiss such information or com- 
i shall be lawful for such justice or justices, if he or they shall 
G 3 
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think fit, being required so to do, to make an order of dismissal of the 
same, and shall give the defendant in that behalf a certificate thereof, 
vrhicb said certificate afterwards, upon being produced, without farther 
proof shall be a bar to any sabseqnent information or complaint for the 
same matters respectively against the same party. 

The judgment of the justices will be further con- 
sidered in the next chapter. 
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CHAPTER VI. 

THE JUDGMENT, EXECUTION, AND THEIR INCIDENTS. 

The Judgment of the Justices,'\ — The justices haying 
agreed upon their decision, they give effect to it, if in 
favour of the complainant, by openly declaring that 
they convict or make an order upon the defendant; or, 
if in favour of the defendant, that they dismiss the in- 
formation or complaint. 

Of dismissing the Complaint or Information,'] — 
It will be convenient to consider the effect of dis- 
missing the complaint. If the proceedings are governed 
by the 1 1 & 12 Vict. c. 43, the rights of the defendant 
are clearly defined by two or three of the sections of 
that statute; and, in the first place, as regards costs, it 
is by section 18 enacted — 

That in cases where snch justice or justices, instead of oonyicting or 
making an order as aforesaid, shall dismiss the information or complaint, 
it shall be lawful for him or them, in his or their discretion, in and by 
bis or their order of dismissal, to award and order that the prosecutor 
or complainant respectively shall pay to the defendant such costs as to 
Boch justice or justices shall seem just and reasonable, and the sums so 
allowed for costs shall in all cases be specified on such conviction or 
order of dismissal as aforesaid, and the same shall be recoverable in the 
same manner and under the same warrants as any penalty or sum of 
money adjudged to be paid in and by such conviction or order is to be 
recoverable; and in cases where there is no such penalty or sum to be 
thereby recovered, then such costs shall be recoverable by distress and 
sale of the goods and chattels of the party, and in default of such dis- 
tress, by imprisonment with or without hard labour, for any time not 
exceeding one calendar month, unless snch costs shall be sooner paid. 
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think fit, being nqiured bo to do, to make an order of dismissal of ths 
s&me, and shall give the defendant in that behalf a certificate thereof, 
which said certificate afterwards, upon being prodaoed, withont fortber 
proof shall be a bar to any snbseqaent informatbD or complaint for the 
same matters respectively against the same party. 

The judgment of the justices will be further con- 
sidered in the next chapter. 
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CHAPTER VI. 

•HE JUDGMENT, EXECUTION, AND THEIR INCIDENTS. 

The Judgment of the Justices,'] — The justices having 
igreed upon their decision, they give effect to it, if in 
avour of the complainant, by openly declaring that 
bey convict or make an order upon the defendant; or, 
fin favour of the defendant, that they dismiss the in- 
formation or complaint. 

Of dismissing the Complaint or Information,"] — 
[t will be convenient to consider the effect of dis- 
missing the complaint. K the proceedings are governed 
by the 11 & 12 Vict. c. 43, the rights of the defendant 
are clearly defined by two or three of the sections of 
&at statute; and, in the first place, as regards costs^ it 
iaby section 18 enacted — 

That in cases where such justice or jastices, instead of oonyictiDg or 
nakiDg an order as aforesaid, shall dismiss the information or complaint, 
it shall be lawful for him or them, in his or their discretion, in and by 
his or their order of dismissal, to award and order that the prosecutor 
w coinplunant respectively shall pay to the defendant snch costs as to 
nch justice or justices shall seem just and reasonable, and the sums so 
lUoved for costs shall in all cases be specified on such conyiction or 
<vder of dismissal as aforesaid, and the same shall be recoverable in the 
ttnie manner and under the same warrants as any penalty or sum of 
BMDej adjudged to be paid iu and by such conviction or order is to be 
recoverable; and in cases where there is no such penalty or sum to be 
hereby recovered, then such costs shall be recoverable by distress and 
^ of the goods and chattels of the party, and in default of snch dis- 
^, by imprisonment with or without hard labour, for any time not 
oceeding one calendar month, unless such costs shall be sooner paid. 
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And upon the same subject, in a later part of the 
same statute, we have, at section 26, a further enact- 
ment. This section enacts — 

That where any iDformation or complaint shall be dismissed with 
costs as aforesaid, the sum which shall be awarded for costs in the order ; 
for dismissal maj be levied bj distress on the goods and chattels of the ! 
prosecutor or complainant in manner aforesaid ; and in default of distRH ! 
or payment, such prosecutor or complainant may be committed to tin ; 
house of correction or common gaol in manner aforesaid, for any time i 
not exceeding one calendar month, unless such sum, and all costs aod 
charges of the distress and of the commitment, and conveying of sodi 
prosecutor or complainant to prison (the amount thereof being ascff* 
tained and stated in such commitment), shall be sooner paid. 

The following may be the form of dismissal : — 

ORDER or DISMISSAL OF AN INFORMATION OR COMPLAIST. ^ 

1 Be it remembered, that on information was hdd (or 

to wit. 3 complaint was made) before the undersigned, (^one) of Bff 
Majesty's justices of the peace in and for the said (county) of i 

for that (fc.f as in the tummons to the defendant), and now at this ifji 
to wit, on , at , both the said parties appear befiin 

me in order that I should hear and determine the said inforroatioo (or 
complaint), (or the said A. B. appeareth before me, but the said C. D, 
although duly called, doth not appear): whereupon the matter of the 
said information (or complaint) being by me duly considered (it mani- 
festly appears to me that the said information (or complaint) is not 
proved, and***) I do therefore dismiss the same (and do adjudge that the 
said C. D. do pay to the said A. B. the sum of for his ootti 

incurred by him in his defence in this behalf; and if the said sum fie 
costs be not paid forthwith (or on or before ), I order that the 

same be levied by distress and sale of the goods and chattels of the said 
G. D., and in default of sufficient distress in that behalf, I adjudge tbe 
said C. D. to be imprisoned in the (Bouse of Correction) at i '^ 

the said (county), (and there kept to hard labour) for the space of 
, unless the said sum for costs and all costs and charges of 

"* If the infurmant or complainaiU do not appear^ these words tnojiU 
omitted^ 
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said distress (and qfthe commitment and conveying qfihe $aid C, D. 
he said Route of Correction) shall be sooner paid. 

Given under my hand and seal this daj of , in the 

year of our Lord , at , in the {county) aforesaid. 

J. S. [l. 8.] 

Jrder of Dismissal — Discretion of Justices,"] — It 

I be observed that the making of this order of di»- 
sal is quite discretionary with the justices; the I4th 
tion saying — 

' the said justice or justices shall dismiss such information or oom« 
it, it shall be lawful for such justice or justices, if he or they shall 
k fit, being requested so to do, to make an order of dismissal of the 

that it is quite competent to them to refuse such 
ler if they think fit. And the reason of this would 
m to be, that if they make such an order they are 
a to give the defendant a certificate of having dcme 
which will be a bar to any subsequent information 
complaint for the same matter against the same 
rty ; whereas, if no such order is made, no certificate 
I be granted, and so there is no bar to fresh proceed- 
^; and cases may well be imagined in which it 
•aid be unfair to preclude an informant from laying 
resh information. 

Awarding Costs to the Defendant,'] — ^If the justices 
termine upon dismissing the information or com- 
int, and upon making an order thereof, they have a 
cretion in awarding the defendant his costs. Should 
ij in their judgment omit to say anything upon the 
}ject, it will be proper for the defendant to draw 
dr attention to it. The costs which they are em- 
wered to award are to be such '^ as to such justice or 
Jtices shall seem fit and reasonable." Such costs will 
operly include the expenses of the defendant's wit- 
sses, his attorney, if any, and also his counsel, if the 
ench think that the case was of magnitude, im- 
)rtance or difficulty to warrant his retainer, together 
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with such fees as he has been called upon to pay to Ik 
clerk to the justices. These costs should be ascertained 
at the time and inserted in the order of dbmissal. 

'Remedy for the Defendants CostsJ] — In the event of 
the justices ordering the dismissal of the information 
or complaint with costs, such costs ought to be at onoe 
paid ; and if not so paid, ulterior measures may be re- 
sorted to for the purpose of compelling payment 
Before, however, adopting such measures, it will be 
right to serve the informant or complainant with t 
copy of the ^linute of such order, as directed by section ^ 
17; for although it admits of a doubt whether or not - 
the concluding portion of that section applies to such a 
case, it is obviously within the objects contemplated bj 
it, and the safer course, therefore, will be to adopt its 
provisions. The words are — 

And in all cases where, by any act of Parliament, aathoritj b |^ 
to commit a person to prison, or to levy any sam npon his goods « 
chattels by distress for not obeying any order of a justice or justices, tilt \ 
defendant shall be served with a copy of the minute of such order bdsM 
any warrant of commitment or of distress shall issue in that behalf and 
such order or minute shall not form any part of such warrant of coai- 
mitment or of distress. 

The following are the forms of warrants under such 
circumstances : — 

WARRANT OF DISTRESS FOR COSTS UPON AN ORDER FOR DISMISSAL 
OF AN INFORMATION OR COMPLAINT. 

) To the constable of , and to all other peace officers in 

to wU. ) the said (jxmnty) of 

Whereas, on last past, information was laid (or complaint wai 

made) before the undersigned, {one) of Her Majesty's justices of the 
peace in and for the said (county), for that (juinihe order of ^^tmmat)\ 
and afterwards, to wit, on , at , both parties appetriog 

before me in order that I should hear and determine the same, and ^ 
several proofs adduced to me in that behalf being by me duly heard sn^ 
considered, and it manifestly appearing to me that the said infonnatioD 
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oomplaiDt) was not proved, I therefore dismined the lame, and ad- 
ged that the said C. D. should paj to the said A. B. the sum of 

for his costs incarred by him in his defence in that behalf; and 
jered that if the said sum for costs shoold not be paid (yorthwiihy* 
nme should be levied of the goods and chattels of the said C. D.; 
1 1 adjudged that in default of safficient distress in that behalfi 
aid C. D. shonld be imprisoned in the (/7o«m of Correction) at 

, in the said oountj^ (tmd there kept to hard Uibour) for the 
a of f unless the said sum for costs, and all costs and charges 

le said distress and of the commitment and oonvejing of the said 
). to the said (^House of Correction)^ should be sooner paid ("*); 
whereas the said G. D., being now required to paj unto the said 
^ the said sum for costs, hath not paid the same or any part thereof, 
therein hath made default: these are therefore to command jou, in 
' Majesty's name, forthwith to make distress of the goods and chattels 
he said G. D., and if, within the space of days next after the 

ung of such distress, the said last-mentioned sum, together with the 
noable charges of taking and keeping the said distress, shall not be 
i, that then you do sell the said goods and chattels so by you dis- 
ined, and do pay the money arising from such sale to , the 

rk of the justices of the peace for the division of , in the said 

iHly), that he may pay and apply the same as by law directed, and 
7 render the overplus (if any) on demand to the said G. D.; and if 
soch distress can be found, then that you certify the same nnto me, 
the end that such proceedings may be had therein as to the law doth 
Mrtain. 

Given under my hand and seal thb day of , in the 

year of our Lord , at , in the (county) aforesaid. 

J. S. [l. 8.] 

UtBAHT OF COUMlTMVirr FOB WANT OF DISTRESS IN THB LAST 
CASB. 

) To the constable of , and to the keeper of the {Houee of 

wU, 3 Correction) at , in the said (county) of 

Whereas (^^ aaintke Uut/orm to the asteritk^*), and then thut); 
i whereas afterwards, on the day of in the year afbre- 

ii, I, the said justice, issued a warrant to the constable of , 

nuDanding him to levy the said sum of , for costs, by distress 

d sale of the goods and ehattela of the said G. D.; and whereas it 
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appears to me, as well b/ the retam of the said coostaUe to the oil 
warrant of distrese as otherwise, that the said constable hath made &> 
geot search for the fcoods and chattels of the said G. D., bat tbst oi 
safBcient distress whereon to levj the sum abore mentioned conld bl 
fonnd : these are therefore to command jon, the said constable of , 
to Uke the said C. D. and him safely eonvej to the (ffoute qfCmm- 
tion) at aforesaid, and there deliver him to the said keeper tberaf 

together with this precept; and I do hereby command yon, the aiid 
keeper of the said (//okm of Corrteium), to receive the said C. D. iail 
your custody in the said (Home of Correetumy, there to imprison Ui' 
(and keep him to hard labour) for the space of , nn]^ Al 

said snm, and all costs and charges of the said distress (and of the m^ 
mUmerU and conveying of the said C, D. to the said House ofCon^ 
tion), amonnting to the farther sam of , shsU be sooner psidiM 

yoa the said keeper, and for yoar so doing this shall be yoar salBM 
warrant 

Given under my hand and seal this day of , in 4i 

year of oar Lord , at , in the (eovnfy) afbnnM. 

J. S. [l. s.] 

As to Defendants Casts when Proceedings wat 
governed hy the U 4- 12 Vict. e. 43.] — ^If the pro- 
ceedings are not governed by the 1 1 & 1 2 Vict. c. 48^ 
the question of costs to the defendant will depend upoa 
the particular statute under the provisions of which the 
information has been laid; and if this says nothing upM 
the subject, the justices will have no power to award 
them. By the 18 Geo. 3, c. 19, justices had a general 
power to award costs. That statute, however (as regards 
this subject), is repealed by the 36th section of the U 
& 12 Vict. c. 43; so that no general powers, other than 
those contained in the last-mentioned statute, now exist 

Certificate of Dismissal'] — If the justices make an 
order dismissing the information or complaint, thtij 
are to give the defendant (if required) a certificate w 
that fact, which certificate will operate aa a bar to anj 
subsequent information or complaint for the sameofienee. 
The language of the 14th section of the 1 1 & 12 Vict c. 
43, after directing, as before has been shown {ante p. 69)t 
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mX the information or complaint shall be dismissed, 
lys that the justices — 

Shall give the defendant in that hehalf a certificate thereof, which 
lid oertificate afterwards, upon being prodnced, without farther proof 
ImU be a bar to any sabeeqnent information or complaint for the same 
I respectiTelj against the same party. 



Certificate^ when to be given,"] — Under the Common 

Assaults Act, 9 Geo. 4, c. 31, s. 27, the justices are 

empowered to grant a similar certificate, but in that 

tise it is to be granted ^^ forthwith ;" and, accordingly, 

where the certificate was not granted until two months 

afterwards, it was held not to constitute any defence: 

{Reg. V. Robinson, 12 A. & E. 672.) But, by the sec- 

^on upon the same subject in the later act, it will 

be seen that no particular limit is put upon the time 

within which the certificate is to be given. To avoid, 

however, any doubt or difficulty upon the subject, it 

should be applied for at once, when it will be the duty 

of the justices immediately to give it. The following 

is the form prescribed by the statute : — 

I hereby certify that an information (or complaint) preferred by C. D. 
igiiiiBt A. B., for that (^., tuinihe summons), was this day considered 
If me, one of Her Majesty's justices of the peace in and for the (county) 
tf , and was by me dismissed (with costs). 

Dated this day of ,185 . J. S. 

Convicting or making an Order upon the Defendant 
'^CoBts.] — ^If the justices come to the determination to 
convict or make an order upon the defendant {ante^ 
p. 67X they are then empowered by section 18 of the 
11 h 12 Vict. c. 43, to award costs. That section 
says— 

That in all eases of summary conviction, or of orders made by a justice 
ff justices of the peace, it shall be lawfol for the justice or justices 
nddnff ihe same, in his or their discretion, to award and order in and 
[m, cl H 
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b/ raoh oonviction or order that the defendant ahall pay to the prai* 
cutor or complainant respective!/ each costs as to sacb justice or jniliMi 

shall seem just and reasonable in that behalf: . . . and the sum '- 

so allowed for costs shall in all cases be specified in such conrictko « ' 

order, or order of dismissal aforesaid, and the same shall be ree ow rilib ^ 

in the same manner and under the same warrants as any penaltjrormi C 

of money adjudged to be paid in and by each conTiction or-order is toto Q 

recoverable; and in cases where there is no sach penalty or sum to to i 

thereby recovered, then such costs shall be reooTerable by distress ni } 
sale of the goods and chattels of the party, and in default of such c 
by imprisonment, with or without hard labour, for any term not fl 

in^ one calendar month, unless such costs shall be sooner paid. | 

Pronouncing Judgment — Form of/] — ^In pronoandni 
their judgment against the defendant the justices wiU * 
be careful to include in it all that they intend, bdpg j 
especially careful to keep strictly to the provisions of ' 
the particular statute or statutes upon the subject 
They should distinctly state the amount of fine or the 
length of imprisonment, and whether with or without 
hard labour (if empowered to give it), together with 
the costs they adjudge. 

Statutable Requisites of Judgment.'] — The justices 
will do well, in pronouncing their judgment, to asce^ 
tain, by a reference to the act of Parliament upon 
which the proceedings are instituted, that they are 
pursuing strictly the requirements of the statute. In 
many cases the statute is imperative as to the penally, 
and in such case the magistrates will have no discretion, 
but must pursue the legislative 'provisions, however 
harsh they may appear to be as applicable to the 
offence proved. In others the punishment is greatly 
in their discretion, whereby they are enabled so 
to apportion it as to meet the precise merits of the 
case. 

Of Convicting of several Offefices.] — ^In cases not 
governed by the 11 & 12 Vict. c. 43, the information 
or complaint may be in respect of several offences, if 
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(be^ arise out of the same subject-matter and are not 
in rdation to totally different enactments, as under the 
Game Laws (R. v. Swallow, 8 T. R. 284), and whether 
or not the defendant is liable to several penalties in 
nspect of several acts, or to one penalty only, will de- 
pend opon the wording of the act of Parliament If 
the yarions acts committed constitute, in feet, but one 
oflfence, only one penalty will be incurred : {Crepps y. 
Dwrden, 2 Cowp. 640; R. ▼. Matihews, 10 Mod. 26 ; 
R. V. Lovett, 7 T. R. 152; Brooks y. MUliken 3 T. R. 
509.) It would now, however, be much better that 
there should be a distinct information for each offence, 
and then there may be a distinct penalty for each. 
Bat if the proceedings are governed by that statute, 
then, as has been seen {ante^ page 22), the con:- 
(laint or information is to be for one matter or thing 
enly. 

Two or more Defendants — Joint or several Offences."] 
— K there be two or more defendants, great additional 
care should be taken that the judgment be correct. If 
&ere be more than one defendant, and they are con- 
victed of one offence, whether it be in its nature joint 
or several, as for an assault, a separate fine should be 
imposed upon each : {Morgan v. Brown, 5 A. & £. 
515; 5 L. J. 77, M. C.) 

When each Defendant to be fined to thefuU Amount.'] 
^Where, also, ^ere are several defendants, it will be 
a matter of great importance to consider whether or 
not each party is liable to be fined to the full amount, 
or one fine only is to be imposed upon the whole. If the 
statute impose a particuliur penalty for a certain act, 
then, if it be committed by two or more, only one penalty 
is incurred : {Rex v. Bleasdale, 4 T. R. 809.) But if 
&e penalty be obviously imposed upon each offender, 
or if the offence be of a several nature, so that the guilt 
of each is distinct though the act may be the same, the 
fan penalty may be imposed upon each: {Rex v. Htd^e 
tuid others, 5 T. R. 542.) In Rex v. Clark, Lord 
H 2 
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Mansfield laid down the rule very intelligiblj. He 
says — / 

Where the offence U in its nature twglet and cannot be eereredfthm 
the penalty shall be only tingle; because, thoogh sereral persons mf 
join in committing it, it still constitutes but one offsnoe. But wInn j 
the offence is in its nature several, and where every person may be mptf | 
rately gniltj of it, there each offender is separately liable to the poallf, 
because the crime of each is distinct from the offence of the others, aad . 
each is punishable for his own crime. For instance, the offienoe cnitai 
by Stat. 1 & 2 Phil. & M. c. 12, is ** impounding a djstress in a wm^ 
place." One, two, three, or four may impound it wrongfully; still it ii 
but one act of impounding it — ^it cannot be severed. It ia but <me oflbMi 
and therefore shall be satisfied by one forfeiture. 

In the case of Rex v. Dean^ 12 Mee. & W. 39, 
Mr. Baron Alderson puts the point in a very dear 
light. His lordship says — 

You must look at the statute to see whether every jiervon is to be 
punished, or every offence to be punished. If every o^enos is to te 
punished, there is to be one penalty only, however large the nombirflf 
persons that committed it; but if there are several penalties oo eieb 
person, is is obviously otherwise. 

Justices to make a Minute of Conviction or Orders 
SfcJ] — Upon the justices determining upon convicting 
the defendant, or of making an order upon him, thej 
are required by section 14 to make a minute or memo- 
randum thereof, and the conviction or ord^r itself is 
afterwards to be drawn up by them in proper form 
under hand and seal, and to be lodged by them with 
the clerk of the peace, to be by him filed among the 
records of the general quarter sessions of the peaoa 

Copy of the Minute of the Order to be served upon 
Defendant.^— Under the 11 & 12 Vict. c. 43, before a 
defendant can be proceeded against under the judg- 
ment for not obeying an order of justices, a copy of the 
minute of it made by them at the time should be 
served upon him. This, it will be observed, does not 
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ifplj to conyictions. The portion of the 17th section 

iq)on the subject is as follows: — 

And in all cases wbere, bj anj act of Parliament, anthoritj is giren 
to eommit a person to prison, or to levy anj sum npon his goods or 
(AaXbda, hj distress, for not obeying any order of a justice or justices, 
fte defendant shall be served with a copy of the minute of such order 
More any warrant of commitment or of distress shall issue in that be- 
half and such order or minnte shall not form any part of such warrant 
f oommitment or of distress. 

The Execution of the Judgment'] — ^As regards the 
execntion of the j adgment of the j astices, this will depend 
Bpon the special provisions of the statute under which 
the proceedings are taken. It may be that the statute 
directs that the defendant be imprisoned for a certain 
period, with or without hard labour, or that he do paj 
a sum of monej, to be levied by distress, or, in default 
of distress, that he be imprisoned; and the payment 
may be either at once, or (as in orders of bastardy) 
tt particular intervals extending over a period of time. 
Whatever may be the legislative enactment upon the 
satgect, it should be carefully and strictly pursued. 

If the statute direct the defendant to be imprisoned 
for a certain time, the 24th section of the 11 & 12 Vict, 
c 43, in cases within its operation, directs as follows: — 

That where a ooDTiction does not nrder the payment of any penalty, 
but that the defendant be imprisoned, or imprisoned and kept to hard 
Umir, for his ofienoe, or where an order is not for the payment 
tf money, but tor the ddng of some other act, and directs that 
in ease of the defendant's neglect or refusal to do such act, he 
aball be imprisoned, or imprisoned and kept to hard labour, and the de- 
fendant neglects or refuses to do such act, in eyery such case it shall be 
lawful for such justice or justices making such conviction or order, or for 
ante other justice of the peace for the same county, riding, division, 
Gboty, city, borough or place, to issue his or their warrant of commit- 
ment, under his or their hand and seal or hands and seals, and requiring 
ibeooostable or constables to whom the same shall be directed to take 
ttd oonTcy such defendant to the house of correction or common gaol 
h the same county, riding, division, liberty, city, borough or place, as 
H 3 
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the oaM 11U17 be, and there to ddirer Idm totlie keeper tbereo^ indiei 
qoiring each keeper to reoeire each defendant into eaeh heaie of eoRN* 
tion or gaol, and there to imprieon him and keep him to hard hboor^ii 
the case maj be, for such time aa the atatnte on which anch conriotitt 
or order ia foanded aa aforeaaid ahall direct; and in all anch caeee wb««^ 
bj Buch conviction or order, anj anm for coata ahall be adjudged to bi 
paid bj the defendant to the proaecntor or complauiant» anch anm luj, 
if the justice or joatices ahall think fit, be levied bj warrant of diilMp* 
in manner aforesaid, and in defanlt of di a t r ee a the defendant may, if wA 
justice or justices shall think fit, be committed to the aame house of eo^ 
rection or common gaol in manner aforeaaid, there to be impriaooed fv 
anj time not exceeding one calendar month, to commence at the Uai^ 
nation of the imprisonment he ahall then be nndtegoing, unlesa mek 
:>ura for costs, and all costs and chargea of theaaid diatreia, and also tiie 
costs and charges of the commitment and cooTejring of the defendant to 
prison, if such justice or justices shall think fit ao to order, ahall be 
sooner paid. 

Apprehending Defendant if to be ImprisonedJ] — ^H 

then, the statute directs the party to be imprison^ the 
warrant for his commitment will at once be made out; 
and should he be present, the constable will immediatdj 
apprehend him and convey him to prison; i^ however, 
he be not present, the constable who has the warrant 
will seek him out, and if he have removed into anotber 
jurisdiction he will get the warrant backed, as provided 
for by section 3, and thereupon he may in like man* 
ner be apprehended. 

It will be convenient to consider separately^ warrants 
as applicable to convictions and orders. 

FIRST. 
WABRAKTS UPON CONVICTIONS. 

WABRANT OF COMMITMENT ON ▲ CONVICTION WHEBB TBI 
PUNISHMENT IS BT DCFBISONMBNT. 

To the constable of , and to the keeper of the (Horn 

of Correction) at , in the eaid (ooim^) of 

Whereas A. B , Ute of (labinirer)^ waa thia day dnlj ooniieted 



]' 
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Mkv the ondereigned, (one) of Her Majestj*i justices of the peace in 
id £)r the said (ootrnty) of , for that (ttaUng the offence at m 

9eamction), and it was thereby adjudged that the said A. B., for 
I said oflfonce, should be imprisoned in the (Houee of Correctiom) at 

, in the said oonntj, (and there kept to hard labour^) for the 
lee of : these are therefore to command joo, the said constable 

, to take the said A. B. and him safelj conrej to the (Houee 
Cometion) at aforesaid, and there to deliyer him to the keeper 

reo^ with this preoept; and I do hereby command yon, the said 
per of the said (Houee of Correction), to reoeire the said A. B. into 
or custody in the said (Houee <ff Correction), there to imprison him 
}d keep him to hard labour) for the space of ; and for yonr so 

Bg this shall be yonr sufficient warrant 

Giyen under my hand and seal this day of , in the 

year of our Lord , at , in the (county) aforesaid. 

J.S. [L.8.] 

ARRANT OF DIBTBB88 FOR COSTS UPON A CONYIOTION WHERE 
TUB OFFENCE IS P0NI8HABLE BY IMPBIBONMBNT. 

_ 1 To the constable of » and to all other peace officers 

MC) in the said (ooim^) of 

Hiereas A. B., of (labourer)^ was on last past duly 

rieted before the xmdersigned, (one) of Her Majesty's justices of the 
38 in and for the said county, for that (etaiing the offence ae in the 
neHom), and it was thereby adjudged that the said A. B., for his said 
w, should be imprisoned in the (Houee of Correction) at , 

be said (county), (and there kept to hard labottr) for the space of 
; and it was also thereby adjudged that the said A. B. should 
to the said C. D. the sum of for his costB.in that behalf; and 

IS thereby ordered that if the said sum of , for costs, should 

be paid (/orihwith\ the same should be levied by distress and sale 
M goods and chattels of the said A. B. and it was adjudged that in 
alt of sufficient distress in that behalf the said A. B. should be im- 
nod in the said (Houee <^ Correction^ andtherehept to hardlabour) 
Im space of , to commence at and from the termination of his 

isooment aforesaid, unless the said sum for costs, and all costs and 
ges of the said distress, and of the commitment and conveying of 
Hid A. B. to the said (JTomm ^Corroetion), should be sooner paid ; 
whereas the said A. B. being so conricted as aforesaid, and being 



80 PBTTT 8ESSI0K8. 

required to pay the said ram of for eosti, hath not paidtbe mm 

or any part thereof, bat therein hath made de&iilt(*): these are tixn- 
ft>re to command 700, in Her Majestj^s name, ibrthwith to make distrai 
of the goods and chattels of the said A. B., and if, within the spsM rf : 

dajs next after the making of rach distress, the said Utft-ntflo- ^ 
tioned ram, together, with the reasonable charges of taking and keefOf ' 
the said distress, shall not be paid, that then 70a sell the goods anA 
chattels so b7 yon distrained, and do pa7 the mone7 arising from mfk 
sale to , the clerk of the justices of the peace for the £firitt j: 

of , in the said (county), that he ma7 pay the same as byliv 

directed, and may render the surplus (if any), on demand, to the irft 
A. B.; and if no such distress can be found, then that you certi^ Al 
same unto me, to the end that such proceedings may be had thcnis m 
to the law doth appertain. 

Given under my hand and seal this day of , in thi 

year of our Lord , at in the (jcomUjf) aforesaid. 

J. S. [l. 8.] 

WARRANT OF COMMITMENT FOR WANT OF DI8TBJE8& 

"i To the constable of , and to the keepefr of the (Aw 

to wit, y of Correction) tX , in the said (eocmijy) of 

Whereas (^., aa in the kutform to the asterisk (*), and tileate); 
and whereas afterwards, on the day of in the year sftci- 

said, I, the said J. S., issued a warrant to the constable of , eM» 

manding him to levy the said sum of , for costs, by distress fll 

sale of the goods and chattels of the said A. B.; and whereas it appeM 
to me, as well by the return of the said constable to the said wammttf 
distress, as otherwise, that the said constable hath made diligent sesich 
for the goods and chattels of the said A. B^ but that no suffident S^ 
tress whereon to levy the ram above mentioned could be found: AnH 
are therefore to command you, the said constable of , to tske tl» 

said A. B. and him safely convey to the (House of Correction) at 
aforesaid, and there to deliver him to the keeper thereof, together ivitk 
this precept; and I do hereby command you, the said keeper of the ssid 
(House of Correction), to receive the said A. B. into your custody is 
the said (House of Correction)^ and there to imprison him (and huf 
hsm to hard labour) for the space of , unless the said ran, sod 

all costs and charges of the said distress (and of the commitmeiit mi 
eomteying of the said A, B, to the said House of Correction), amomitiqf 
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I tfae farther gain of , shall be sooner psid onto yon, the said 

•per; and for jour so doing this shall be your soffident warrant. 
GiTon nnder mj hand and seal this daj of , in the 

year of our Lord , at , in the (eowi^) aforesaid. 

J. S. [l. «.] 

Imprisonment in Default of Payment of Fine.y^ 
oiay probably be, that the statute upon the subject 
ects that a fine shall be imposed in the first instance, 
1 in de&ult of payment, then that the defendant be 
prisoned ; in that event, the course of proceeding is 
inted out by section 23 of the 11 & 12 Vict. c. 43, 
dch enacts that in all cases where the statute, by 
tue of which a conviction for a penalty or compen- 
ion or an order for the payment of money is made, 
ikes no provision for such penalty or compensation 
sum being levied by distress, but directs that if the 
ne be not paid forUiwith, or vnthin a certain time 
irein mentioned or to be mentioned in such convic* 
D or order, the defendant shall be imprisoned, or im« 
soned and kept to hard labour for a certain time, 
less such penalty, compensation or sum be sooner 
d, in every such case such penalty, compensation or 
Q shall not be levied by distress; but if the defen- 
itdo not pay the 8ame,together with costs, if awarded, 
thwith or at the time specified in such conviction or 
ler for the payment of the same, it shall be lawful 
the justice or justices making such conviction or 
«r, or for any other justice of the peace, to commit 
1 to prison, and to be kept to hard labour as the case 
J be, for the time named in such statute, unless the 
Q, together with the costs of conveying him to prison 
80 ordered), be sooner paid. 

IBAST OF OOMMmOElIT UPON A CONVICTION FOB A PENAUTT 
IN THB FIBST INSTANCE. 

. ) To the constable of , and the keeper of the (FotiM qf 

mL \ CorredUm) at , in the said (coimty) of 

Hwreas A. B., late of (labtmrtr)^ was on this day dnly oon- 

ad befive the nnderrigned, (one) of Her Majesty's justices of the peace 
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in and for the stid (eotmey), ^^ that (ttotmg Uib egencB asm the eoml^ 
fiofi) ; and it was thereby adjudged that the aaid A. B., for hia said uffiw^,, 
ihoold forfeit and pay the earn of (^^ ai in the e(mnelim% 

and shonld paj to the said C. D. the earn of for his ooets in till i 

behalf; and it was thereby farther adjudged that if the said sevMl 
tarns shonld not be paid (Jorthwith) the said A. B. shonld be iin|il^ 
toned in the (^onse €fCorreotion) at , in the said (eountgy, (mi' ci 

ik&rt kept to hard lakow) for the spaoe of , unless the tJi 

atreral sums (and the cotts and charget of eonpeying the said Ai&l^ 
the said House qf Correetion) shonld be sooner paid ; and wheress $k 
time in and by the said conviction appointed for the said serend m^ 
hath elapsed, bnt the said A. B. hath not paid the same or any ]{ii i 
thereof, but therein hath made default: these are therefore to oommil 
you, the said constable of , to take the said A. B. and him aifi^ 

to convey to the {House of Correction) at aforesaid, and thenll 

deliyer him to the keeper thereof, together with this precept; and I <ll \ 
hereby command you, the said keeper of the said {House qf CorraefMt)^ 1 
to receiTe the said A. B. into your custody in the said {House ^(^1 
rtofum), there to imprison him {and keep him to hard labour) for tki I 
space of , unless the said several sums (and the costs and cbsigil | 

of eonveying him to the said {House of Correction), amounting to ^ * 
ftirther sum of ) shall be sooner paid; and for your so doing iUi 

shall be your sufiScient warrant 

Given under my hand and seal this day of , in tin 

year of our Lord , at , in the {eountif) aforesiidL 

J. S. [l. s.] 

Levying Penalty hy Distress,"] — ^Manj statutes direct 
that, in the first instance, the penalty shall be levied 
by distress, and that the party is to be imprisoned only 
in default. Upon this subject the 19th section of the 
11 & 12 Vict. c. 43, enacts— 

That where a conviction adjudges a pecuniary penalty or compensa- 
tion to be paid, or where an order requires the payment of a sum d 
money, and by the statute authorizing such conviction or order, socb 
penalty or compensation or sum of money is to be levied upontbe 
goods and chattels of the defendant by distress and sale thereef, and 
also in cases where, by the statute in that behalf, no mode of raisioi or 
levying such penalty, compensation or som of money, or of enfordug ^ 
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ifBMnt of the same, is stated or provided, it shall be lawful for the 
Kifm or justices making sach oonTictioo or order, or for any justice of 
hi peace of the same ooontj, riding, division, libertj, oity, boroogh or 
iMiy to isane his or their warrant of distress for the purpose of lerying 
fefi aainey which said warrant of distress shall be in writing onder the 
hnd and seal of the justice making the same; and if, after the delivery 
if aoch warrant of distrsss to the eoostable or constables to whom the 
■■i shall have been directed to be ezecated, sufficient distrsss shall 
«t be firand within the limits of the justice granting sach warrant, 
ttn upoQ proof alone being made upon oath of the handwriting of the 
JHlwe granting such warrant before any justice of any other county or 
|lMi^ suoh justice of such other county or place shall thereupon make 
m indorsement on such warrant, signed with his hand, authorising the 
tneotion of such warrant within the limits of his jurisdiction, by virtue 
rf which said warrant and indorsement the penalty or sum aforesaid 
wd. costs, or so much thereof as may not have been before levied or 
frid, shall and may be levied by the person bringing such warrant, or 
Vg Ike person or persons to whom such warrant was originally directed, 
mhf any constable or other peace officer of such last-mentioned county 
«flsoe, by distress and sale of the goods and chattels of the defendant 
kneh other county or place. 

It will be seen, firom the foregoiDg section, that a 
warrant of distress may thus be issued against a de- 
fendant in cases, not only where the statute upon which 
the proceedings are founded expressly directs the penalty 
or sum to be levied by distress, but also where the 
statute makes no mention of the way in which the pay- 
ment of the penalty or sum is to be enforced. It will 
ibo be seen that the section contains a provision for 
kvying the distress beyond the limits of the justice 
wbo grants the warrant 

The following may be the form of the warrant: — 

WABBAHT OF DISTBE88 UFOX A CONVICTION FOR A PENALTY. 

. ^ To the constable of , and to all other peace officers in 

hwiL I the said (county) of 
Whereas A. B., late of , (hbourer), was on this day (or on 

last past) duly conrieted before the undersigned, (one) of Her 
M^ii^s justiees of the peace in and for the said (county) of ^ 
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for that (tiaUtuf the offence at im the eonoietion), and it was theni 
adjudged that the said A. B. shoold, for such his offence, forfeit and pi 
(jfe, at in the eoiwiction)^ and should also pay to the said C. D. tk 
sam of for Iiis costs in that behalf; and it was thereby ordm 

that if the said sereral sums shoald not be paid {forthwith), the am 
should be levied bj distress and sale of the goods and chattels of tb 
said A. B.; and it was thereby also adjudged, that in default of sol 
ficient distress the said A. B. should be imprisoned in the (Hoim ^ 
Correction) at , in the said (ooim^^), (and there kept to han 

labour), for the space of , unless the said seyeral sums and si 

costs and charges of the said distress, and of the commitment and o» 
▼ejing of the said A. B. to the said (ffoute of Correction)^ should b 
sooner paid; and whereas the said A. B. being so couTicted as afomiii 
and being (now) required to paj the said sums of and 

hath not pxid the same or anj part thereof, but thejrein hath made it 
fault (*): these are therefore to command jon in Her Majesty's nsa 
forthwith to make distress of the goods and chattels of the said A B. 
and if within the space of days next after the making of me) 

distress the said sums, together with the reasonable charges of tskiiij 
and keeping the distress, shall not be paid, that then you do sell the ni 
goods and chattels so by you distrained, and do pay the money ariflOi 
by such sale unto , the derk of the justices of the peace for th* 

division of , in the said (eounti/), that he may pay and apply tb 

same as by law is directed, and may render the overplus (if any), oi 
demand, to the said A. B.; and if no such distress can be found, tbt 
then you certify the same unto me, to the end that such further prooeed 
ings may be had thereon^as to the law doth appertain. 

Given under my hand and seal this day of , in tb 

year of our Lord , at , in the (couniif) aforesaid. 

J. S. [u 8.] 

Backing Warrant.'] — ^If it is found necessary to exe- 
cute the foregoing warrant in another jurisdiction 
the following may be the form of indorsement : — 

INDORSKMEMT IN BAOKINO A WABRANT OF DISTRESS. 

1 Whereas proof upon oath hath this day been made before dm 

to wit. 5 one of Her Majesty's justices of the peace in and for tb( 
said county of , that the name of J. S. to the within wairani 

subscribed is of the handwriting of the justice of the peace within w»' 
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I do therefore authorize W. T., who brinfeth to me this warrant, 
■d all other persooB to whom this warrant was originallj directed or by 
■faem the same may be lawfully executed, and also all constables and 
idnr peace officers of the said {county) of , to execute the same 

within the said county of 

Given under my hand this day of , 185 . 

J. B. 

How Defendant to be dealt toUh pending Distress.'] — 
When a warrant of distress thus issues in any case 
within the operation of the 11 & 12 Vict. c. 43, the 
justices are, by section 20, authorized either to let the 
defendant go at large, or verbally, or by a written war- 
rant in that behalf, to order him to be kept and de- 
tained in safe custody until the return shall be made to 
inch warrant of distress, unless the defendant shall 
give sufficient security, by recognizance or otherwise, 
to the satisfaction of the justice, for dis appearance be- 
iare him at the time and place appointed for the return 
of such warrant of distress, or before such other justice 
or justices for the same county, &c., as may be there. 

The following may be the form of the recognizance: — 

) Be it remembered, that on A. B. (labourer) and L. M., 

tiwiL } of {labourer), personally came before me, the under- 

aped, (one) of Her Majesty^s justices of the peace in and for the said 
(eptnify) of , and seyerally acknowledged themselves to owe to 

w SoTereign Lady the Queen the seTeral sums following (that is to 
ny): the said A. B. the sum of , and the said L. M. the sum of 

of good and lawful money of Great Britain, to be made and 
ioed of their several goods and chattels, lands and tenements respec- 
tively, to the use of our said lady the Queen, her heirs and successors, if 
H the sud A. B., shall fail in the condition indorsed. 

Taken and acknowledged the day and year first above mentioned 
at , before me. J. S. 

The condition of the within-written recognizance is such, that if the 

Mid A. B. shall personally appear on the day of instant, at 

o*clock in the forenoon, at , before such justices of the 

p«Ke for the sud (county) as may then be there, being the day appointed 

fcr the return of a certain warrant of distress this day issued by me, the 

[«. C] I 
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said joBtiee, to lerj on the goods and chattels of the taid A. B., ctttm 
sums adjudged to be paid bj him and to be so leried; and to be fmtki 
dealt with accordiog to law, then the said reeognizance to be void, i 
else to stand in full force and yirtne. 

How, if no Goods found.'] — ^If, after the warrant ol 
distress has issued, the coDstable is unable to find anjr 
goods of the defendant whereon to make the levj, In 
will make his return of the fact, and the justice wil 
thereupon issue his warrant of commitment, first asoec^ 
taining the amount of additional costs incurred bj the 
abortive distress and of the commitment and convejiog 
the defendant to prison. 

Goods should nothe distrained^ if insufficient,'] — ^When 
a warrant of distress has issued, and it is found that 
though there be some goods, there is not sufiicient t9 
satisfy the whole amount, the distress ought not to be 
levied, but the alternative conmiitment should be re- 
sorted to, since, should the goods be taken (though in- 
sufficient to satisfy the whole sum), the defendiuit 
cannot afterwards be committed in respect of tiie 
balance, as he cannot be made the subject of bodi 
punishments upon one conviction : {Rex v, WyaU, 2 
Ld. Raym. 1195, 1196.) 

Commitment of Defendant^ on no Distress found.y^ 
With reference to committing the defendant upon the 
failure of the warrant of distress, section 21 of the 
1 1 <& 12 Vict. c. 43, enacts as follows : — 

That if, at the time and place appointed for the retnm of anj soch 
warrant of distress, the constable who shall have had the ezecatioD of 
the same shall retnm that he conld find no goods or chattels, orDosdB- 
cient goods or chattels whereon he conld levy the sum or sums tberda 
mentioned, together with the costs of or occasioned by the levying of tht 
same, it shall be lawful for the justice of the peace before whom the 
same shall be returned to issue his warrant of commitment, under bii 
hand and seal, directed to the same or any other constable, reciting the 
conviction or order shortly, the issuing of the warrant of distress sal 
the return thereto, and requiring such constable to convey such defendsot 
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»1iM hooM of oorreetton, or if then be no honae of correotioQ, tbon to 
hft eonuDoo gaol of the eoooty, riding, dinaion, liberty, citj, boroogh 
r flaee for which such justice shall then be acting, and there to deliver 
im to the keeper thereof, and requiring such keeper to reoeiTe the de- 
Wnt into such house of correction or gaol, and there to imprison him 
wmL keep him to hard labour, in soch manner and for such time as shall 
Ims been directed and appointed by the statute on which the conrictioa 
Werder mentioned in snch warrant of distress was foonded, nnless the 
•■I or rams adjudged to be paid, and all costs and charges of the dis- 
Imb, and also the costs and charges of the commitment and conyejing 
rfthe defendant to prison, if such justice shall think fit so to order (the 
■Muut thereof being ascertained and stated in such commitment), shall 
ksMoer paid. 

I^ therefore, the constable return that he has been 
mable to make a ley 7, the justice will proceed to com- 
waX the defendant. 

00VSTABLB*8 RBTITBir TO A WABKAirT OF DISTRBflS. 

I, W. T., constable of , in the (pountj/) of , do hereby 

mfaij to J. S^ esquire, one of Her Majesty's justices of the peace for the 
lad oonnty, that by rirtue of this warrant I have made diligent search 
ki the goods and chattels of the within-named A. B., and that I can 
ka no sufficient goods or chattels of the said A. B. wherecm to lery the 
nos within mentioned. 

Witness my hand, this day of , 185 . 

W. T. 

The following may be the form of commitment: — 

WABBAHT OF COMMTEMENT FOB WAMT OF DISTBB88. 

I To the constable of , and to the keeper of the (Houte 

hwiL} <f Correction) at , in the said (ooimty) of 

Whneas (^ at m tkefiregomg dutreu warrant (page 83), to the 
M«iii(*), and then thm:) and whereas afterwards, on the 
kj^ , in the year aforesaid, I, the said justice, issued a warrant 

tidM oonstaUe of , commanding him to levy the said sums of 

and , by distress and sale of the goods and chattels of the 

irid A. B.; and whereas it appears to me, as well by the return of the 
•14 OQUtable to the said warrant of distress, as otherwise, that the said 
I ««tible hath made diligent search for the goods and chattels of the 
I 2 
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said A. B., but tbat no sufficient distress whereon to levy the sod 
above mentioned conid be found : these are therefore to command 701 
the said constable of , to take the said A. B. and him aaftij I 

convey to the {Houte of Correetwn) at aforesaid, and there deliiv 

him to the said keeper, together with this |>recept; and I do her^ 
command yon, the said keeper of the said {Haute of CorrectiM^ ti 
receive the said A. B. into your custody in the said {Home of Come- 
Hon), there to imprison him {and keep him to hard labour) for the BpM 
of , unless the said several sums, and all costs and charges of thi 

said distress {and of the commitment and conveying of the said A, B. it 
the said House of Correction), amounting to the further sum of , 

shall be sooner paid unto you, the said keeper; and for your so doing 
this shall be your sufficient warrant 

Given under my hand and seal this day of , in tlM 

year of our Lord , at , in the {county) aforesaid, 

J. S. (l. s.) 

Commitment in the first instance^ where DefendaiU 
confesses he has no Goods, or a Distress would be 
ruinous.'] — ^In cases where it is obvious that the defen- 
dant has no goods whereon to levj in the first instance^ 
and where, therefore, it would be idle to issue a distress 
warrant, or where the issuing of a distress warrant 
would be ruinous to his family, the Legislature 
has provided for the issuing of a warrant of com- 
mitment in the first instance; the latter part of the 19tb 
section of the 11 & 12 Yict. c. 43, thus enacts upon the 
subject : — 

Provided always, that whenever it shall appear to any justice of the 
peace to whom application shall be made for any such warrant of di** 
tress as aforesaid that the issuing thereof would be ruinous to tbe 
defendant and his family, or wherever it shall appear to such justice, by 
the confession of the defendant or otherwise, that he hath no goods (ff 
chattels whereon to levy such distress, then and in every such case it 
shall be lawful for such justice, if he shall deem it fit, instead of issniog 
such warrant of distress, to commit such defendant to the house of cot' 
rection, or if there be no house of correction within his jurisdictioD,tbea 
to the common gaol, there to be imprisoned, with or without bard 
labour, for such time and in such manner as by law such defeodaoi 
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■Ifjlit be 80 oommitted in caie nich wammt of diitrees hid issued and 
10 goods or ehmttds could be found whereon to tofj snch penalty or sum 
ttd costs, aforesaid. 

The following maj be the form of the warrant in 
mich a case: — 

WABRAKT OF COM MITMIUI T IN TBB FIRST IHSTAXCB ON OONFKS- 
' nON BT DEFENDANT OF THKRB BKINO NO GOODS, OB WHERE 
THE DISTRESS WOULD BE RUINOUS TO BUI. 

. } To the constable of , and to the keeper of tho {Bouu 

fe wii, ) qf Correction) at , in the said (county) of 

Whereas A. B., late of the parish of , in the (county) of , 

VM on this daj dnly convicted beliDre the nndersigned, (one) of Her 
]laj«st7*s justices of the peace in and for the said (county) of , 

for that he, the said A. B., did on the day of , at the parish 

tf , in the (county) of aforesaid (here tet out the offence), 

eoDtrary to the form of the statute in snch case made and provided ; and 
it wss thereby adjudged that the said A. B. should, fortuch his ofifeuce, 
ftrfbit and pay (here state the penalty, and oon^ffentaHon, if any), and 
ihoiild also pay to the said C. D. the sum of for bis costs in that 

bdttif ; and it'was thereby ordered that if the said several sums should 
BOt be paid forthwith, then, inasmuoh as it hath been made to appear to 
B6 that the issuing of a warrant of distress in this behalf woald be 
ninoDs to the said A. B. and his family (or that the said A. B. hath 
ID goods or chattels whereon to levy the said sums by distress), it was 
tiiereby also adjudged that the said A. B. should be imprisoned in the 
{Soiue of Correction) at , in the said (county) of , (and 

iters hq4 to hard labour) for the space of , unless the said several 

SODS ((md eotti and charges qf commitment and conveying of tiie said 
A, B. to the said House of Correction) should be sooner paid. And 
thsress the said A. B., being so convicted as aforesaid, and being now 
nquired to pay the said sums of and , bath not paid the 

mne or any part thereof, but therein hath made default : these are there- 
bn to oommand you, the said constable, to take the said A. B. and him 
Nlely convey to the (House of Correction) at aforesaid, and there 

to deliver him to the keeper thereof, together with this precept ; and I 
io hereby command you, the said keeper of the said (House of Correc- 
tios), to receive the said A. B. into your custody in the said (House of 
Correction), there to imprison him (and keep Hm to hard labour) for 
I 3 



90 PETTY SKSSIOXS. 

the apace uf , unless the laid several sums {and <Ae cotU mi 

charges qfthe eommUmerU and conveying of him to the taid (Home 9f 
Correction)^ amounting to the further turn qf ) shall be sooMT 

paid; and for yoar so doing this shall be your safficieot warrant , 
GiTen under my band and seal this day of , in tfae 

year of oar Lord , at / , in the (countg) aforenid^ 

J. S. [l. 8.] * 



SECOND. 
WARRANTS UPON ORDERS. 

Judgment upon a Complaint — Order,'] — When jus- 
tices, upon a complaint, give judgment in favour of the 
complainant, they give effect to it by making an order^ 
which order, for the most part, is enforced by warrant 
as upon a conviction. 

• 
Peculiar Provisions as to Orders,"] — There are, how- 
ever, some peculiar features connected with orders 
which do not present themselves with regard to con- 
victions, and it has therefore been deemed advisable to 
consider them separately. 

Minute of Order to be served upon Defendant]-^ 
By section 17 of the 11 & 12 Vict. c. 43, it is 
enacted — 

That in all cases where by any act of Parliament authority is gireQ 
to commit a person to prison or to levy any sum upon his goods sod 
chattels by distress for not obeying any order of a justice or jiutioMf 
the defendant shall be senred with a copy of the mmnte of such order 
before any warrant of commitment or of distress shall issue in that be* 
half, and such order or minute shall not form any part of such wainQt 
of commitment or of distress. 

Before, therefore, a defendant upon an order can be 
proceeded against under the above statute for not obey- 
ing such order, he must be served with a copy of the 
minute of the order. 
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The section itself says nothing as to how the copy of 
the minute is to he served, hut states that '^ the de- 
fendant shall he served ;" hut as the forms of the orders 
and of the warrants upon the orders under the statute 
direct, in the one case, the copy of the minute of the 
order to he " served upon the defendant either per- 
sonally or hy leaving the same for him at his last or 
most usual place of abode," and in the other recite that 
it has been so served, it would seem that leaving the 
copy of the minute for him at his last or most usual 
place of abode will he good service. 
The following may be the form : — 

XnrUTE OF AN ORDER OF JUSTICES TO BB SERVED UPON THE 
DBPRKDANT. 

At a pettj-session of Her Majesty's jostices of the peace for the 
ifoimiy) of , holden at , in and for the (division) of , 

oothe day of i 185 , 

C. D. Complainant, 
against 
A. B. Defmdant. 
It is idjadged and ordered that the said A. B. shall forthwith (or on or 
More the day of instant), pay to the said C. D. the sum 

tf , and also the sum of , for costs (to be recovered by 

^stress), and in default the said A. B. to be imprisoned (with hard 
Umr) for , unless sooner paid, with the costs of (distress and) 

ttDTeyance to gaol. 

Costs of Defendant^ how obtained,"] — ^If the justices 
femiss the complaint with costs, the amount may he 
Wied by distress, and in default of distress or payment, 
the complainant may be imprisoned, for any time not 
^ceeding one calendar month, unless sooner paid, 
together with the costs of the distress and of his 
Commitment and conveyance to gaol (section 26.) 

The forms of a warrant of distress for the defendants 
costs upon a complaint, and of a commitment in default 
of distress, have before been given (ante, p. 70.) 

When Order made upon Defendant,'] — If the justices 
laake an order upon the defendant which is not obeyed. 
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and he has been served with a minute of it as above, 
a warrant may be granted either to distrain npoii 
his goods or to commit him to prison according to 
circumstances. 

When Order not far the payment of Money. "y^ 
may be that the order is not made for the payment of 
money, but for the not doing of some act, the refusal ti 
do which renders the defendant liable to be imprisoned; 
in that case, sect. 24 of the 11 & 12 Vict, c 43, enaeli 
that where such order is not for the payment of monejt 
but for the doing of some other act, and directs that, ia 
case of the defendant's neglect or refusal to do such act» 
he shall be imprisoned, or imprisoned and kept to hard 
labour, and if the defendant neglects or refuses to do 
such act, in every such case it shall be lawful for the 
justice making such order, or some other justice, to 
issue his warrant of commitment of such defendant to 
prison, to be kept to hard labour, as the case may be, 
for such time as the particular statute may direct, and 
that, where in such case costs are adjudged, they maj 
be levied by distress, and in default of distress the de- 
fendant may be committed for any time not exceeding 
one calendar month, to commence at the expiration A 
the imprisonment he is then undergoing, unless such 
costs, &c., shall be sooner paid. 

Upon an order of this kind the warrant may be as 
follows: — 

WARRANT OF COMMITlfENT ON AN ORDEB WHERE THE DISOBST- 
INO OF IT IS PUNISHABLE BT IMPRISONMENT. 

-k To the constable of , and to the keeper of the {Hc^ 

to wit, 3 of Correction), at , in the said (eowUy) of 

Whereas on last past, complaint was made before the under- 

signed, (one) of Her Majesty's justices of the peace in and for the said 
(county) of , for that (^c. oi in the order) ; and afterwanb, 

to wit, on the , the said parties appeared before me (or of 

it may he in the order), and thereupon having considered the matter of 
the said complaint, I adjudged the said A. B. to (^. as in the order), 
and that if npon a copy of the minute of that order being duly serred 
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^t ^m the said A. B., dther peraonally or hj leaving the same for him at 
V lb Isst or moat usual place of i|bode, he should neglect or refuse to 
■ ikj the samoi it was adjudged that in such case the said A. B. for 
aeh his disobedience should be imprisoned in the (Boute of Correo- 
Um) at , in the said ooontj, (and there kept to hard labour) 

kt the spaoe of (mleet the taid order ehouid be tooner obej/ed)i 

ad whereas it is now proved to me that after the making of the said 
mim a copy of the minate thereof was dolj served upon the said A.B., 
lit be then refused (or neglected) to obej the same, and hath not aa 
lit obeyed the said order: these are therefore to command jou, the said 
WM tsbl e of , to take the said A. B. and him safely to convey to the 
(AiNife ^ Correction) at aforesaid, and there deliver him to the 

Mid keeper thereof^ together with this precept; and I do hereby com- 
Bmd yon, the said keeper of the said (House of CorreciMm), to receive 
tte said A. B. into your custody in the said (Houte of Corrtetion), 
tee to imprison him (and keep him to hard labour) for the spaoe 
tf , and for so doing this shall be your sufficient ^arrant. 

Given under my hand and seal this day of , in the 

year of our Lord, 185 , at , in the (epunty) aforesaid. 

J. S. [l. 8.] 

WABRAXT OF DI8TRIB88 FOB COSTS UPON AN ORDER, WHERE THE 
IHSOBETINO OF THE ORDER IS PUNISHABLE WITH IMPRISON- 
MSNT. 

. 1 To the constable of , and to all other peace officers in 

htriL^ the(ooimty)of 

Whereas, on last past, complaint was made before the under- 

agned, (one) of Her Majesty's justices of the peace in and for the said 
(mn^), for that (^., at in the order)^ and afterwards, to wit, on , 

>t , the sud parties appeared before me as such justice as afore- 

tAd(orasit may be in the order), and thereupon having considered the 
natter of the said complaint I adjudged the said A. B. to (^., aainthe 
ordsr), and that if, upon a copy of the minute of that order being served 
upon the said A. B., either personally or by leaving the same for him at 
Ids last or most usual abode, he should neglect or refuse to obey the 
ttme, I adjudged that in such case the said A. B., for such his disobe- 
&oce, should be imprisoned in the (House of Correction) at , in 

the said (oowity), (and there kept to hard labour) for the space of 
, unless the said order should be sooner obeyed ; and I thereby 
also adjudged the said A. B. to pay to the said G. D. the sum of , 
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for his costs in that hehalf t and I ordend that if the aaid sam for eoili^ 
should not he paid (forthwUk), the same should be levied of the gnk ji 
and chattels of the said A. B. (and in defimlt of snfiSeient distraiii « 
that behalf, I thereby adjudged that the said C. D. should be impriioni . 
in the said (House qf CorrteHon) (tmd there kept to hard laboMr) te : 
the space of , to commence at and (torn the termination of liii -^ 

imprisonment aforesaid, nnless the said iiim for costs, and all costs uik. H 
charges of the said distress and of the commitment and conreyiiig if ' 
the said A. B. to the said (J^oiise of CorreeUom) be sooner paid); sai 4 
whereas, after the making of the said order, a copy of the minnte thsnrf i 
was duly served npon the said A. B^ bat the said A. B. did not thn '■> 
pay, nor hath he paid the said sum of for costs, or any psrt 

thereof, but therein hath made de&ult : these are therefore to commsBi 
you, in Her Majesty's name, forthwith to make distress of the goods 
and chattels of the said A. B., and if, within the space of diqfs 

next after the making of such distress, the said last-mentionsd simi^ 
together with the reasonable chaises of taking and keeping the wui 
distress, shall not be paid, that then you do sell the said goods sid 
chattels so by you distrained, and do pay the money arising from sool 
sale to , the clerk of the justices of the peace for the dirisioa of 

, in the said (cotm^^), that he may pay the same as by kv j 
directed, and may render the overplus, if any, on demand, to the said / 
A. B.; and if no such distress can be found, then that you certify the 
same unto me, to the end that such proceedings may be had theras is 
to the law doth appertain. r 

Given under my hand and seal this day of , intbs ' 

year of our Lord , at , in the (couitty) aforesaid. 

J. 8. [l. b.] 

WABBAST OF COMMITMENT ON AN ORDER IN THE FIRST IN8TASCX. 

) To the constable of , and to the keeper of the (^Home of 

to wit, 5 Correction) at , in the (count]/) aforesaid. 

Whereas on last past, complaint was made before the nndar- 

signed (one) of Her Majesty*s justices of the peace in and for the said 
(county) of , for that (^. at in the order), and afterwards to 

wit on at the parties appeared before (me) the said 

justice (or as it may be in the order), and thereupon having considered 
the matter of the said complaint, I adjudged the said A. B. to pa/ 
to the said C. D. the sum of , on or before the day of 

, then next, and also to pay to the said C. D. the sum of > 



SUMMABT GONYIOnOKS AND ORDERS. 95 

ttB in tbftt behalf ; and I also therebj adjadged that if the 
ral soma should not be paid on or before the daj of 
, the said A. B. should be imprisoned in the (House qf Cor^ 
t , in the said {eowUy\ {and there kept to hard labour) 

&ce of , unless the said sereral sums (and the costs 

es of eoDTeying the said A. B. to the said Houte of Correction) 
sooner paid. And, whereas the time in and bj the said order 

for the payment of the said several sums of money hath 
it the said A. B. hath not paid the same or any part thereof, 
1 hath made default These are therefore to command you, 
sonstable of , to take the said A. B^ and him safely 

the said (House qf Correction) at aforesaid, and 

>Iiver him to the keeper thereof, together with this precept; 
ifeby command you the said keeper of the said (Houte qf Cor- 

receive the said A. B. into your custody in the said (House qf 
), there to imprison him (and keep him to hard labour) for 
)f ; unless the said several sums (and the costs and 

' conveying him to the said House qf Correction, amounting 
(her sum of ), shall be sooner paid to you the said 

nd for your so doing this shall be your sufficient warrant 
een under my hand and seal this day of in the 

year of our Lord , at , in the (counUj) aforesaid. 

J. S. [l. 8.] 

v-arrant of commitment for want of distress will 
ame upon an order as upon a conviction, which 
p, page 87. 

dant to be released on Payment of Sums ordered,^ 
le 28th section of the 11 & 12 Vict c. 43, it is 
that in all cases where any person, against 
warrant of distress shall issue, shall paj or 

the constable the sum or sums mentioned in 
her with the amount of expenses of such distress 
e time of payment or tender, the constable is to 
)m further executing it. And in all cases, also, 

1 any person shall be imprisoned for non-pay- 
any penalty or other sum, he may pay or cause 
id to the keeper of the prison the sum mentioned 
arrant of commitment, together with the amount 
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of the costs, charges and expenses, if any, also men 
tioned in the warrant, and the said keeper is tbereupoi 
to discharge him, provided he is in custody for no othei 
matter. 

One Justice may issue Warrants of Distress or Com 
mitment,'] — In all cases of summary proceedings befor 
justices out of sessions, one justice, though not one o 
those who heard the case, may, aft^r the case is heard 
issue all warrants of distress or commitment : (Sectioi 
29, 11 «&; 12 Vict. c. 43.) 

Appeals to the Sessions,"] — The question of appeal 
to tlie sessions will be considered in the chapters de 
voted to the Courts of Special and Quarter Sessione 
It may here, however, be observed, that as many act 
of Parliament which deal with matters to be a^judi 
cated upon by summary conviction, contain ver 
stringent provisions relative to appeals, such as tb 
7 & 8 Vict. c. 101 (Bastardy), which requires tj»< 
notice of appeal to be given within forty-eight hour 
after the adjudication and making of the order, and tiu 
7 & 8 Geo. 4, c. 53 (Excise), which requires the part] 
appealing to give notice of his intention '* immediately' 
afler the giving of the judgment, and that, too, to i 
variety of parties, the importance of a foreknowledge o 
what is requisite upon the subject, by a reference t< 
the statute itself, and of being prepared at the heariii| 
to give such notice, cannot be too strongly enforced 

Commitments for Perjury,"] — ^It will be well here t< 
draw attention to the powers which justices possesi 
under the 14 & 15 Vict. c. 100, of directing a prosecu- 
tion for perjury committed before them. The 19tl 
section of this statute contains full and comprehensive 
directions upon the subject, and enables any justice ol 
the peace, in special or petty sessions, in case it sbal 
appear to him that any person has been guilty of wilful 
and corrupt perjury in any evidence given before him. 
to direct such person to be prosecuted for such perjury 
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in case there shall appear to him a reasonable cause for 
neh proseeution, and to commit such person until the 
Jiext assizes for the countj, and to bind over parties to 
prosecute, &c. 

To wham PenaUies and Money to be Paid, and how 
Accounted for,']— Bj the 31st section of the 11 & 12 
TkX. c 43, directions are given as to whom penalties 
ptid or levied are to be paid, and it enacts that in anj 
warrant of distress the constable or other person to 
whom it is directed is to be ordered to pay the amount 
(othe clerk of the division; and if anj person, who is 
eo&victed in a penalty or ordered to pay a sum of 
money, shall pay it to the constable, such constable is 
Arthwith to pay it to such clerk. It further directs 
tiiat if the party is committed to prison upon any con- 
viction or order for non-payment of a penalty or sum 
of money, he may pay the same to the gaoler, who is 
Arthwith to pay the same to the clerk as before men- 
tioned. The section then directs that all sums so re- 
ceived by the clerk are forthwith to be paid by him to 
the party or parties to whom the same respectively are 
to be paid, according to the directions of the statute 
upon which the proceedings have been taken; and, if 
there are no such directions, then the clerk is to pay 
the amount to the treasurer of the county, &c., for 
which the committing justice shall have acted. And 
every clerk and gaoler is to keep a true account of all 
moneys received by him, of whom received, when re- 
ceived, and to whom and when paid, for which a sche- 
dule is given (see post), and once a month he is to 
render a fair copy of every such account to the justices 
of the division assembled in petty-sessions under a 
penalty of foi*ty shillings; and the clerk is to send or 
deliver every return so made to the clerk of the peace 
for the county, &c., in which his division happens to 
be, at such times as the Court of Quarter Sessions shall 
ordtr. 
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The following is the form directed by the act: 
accouht of clerk of the justices, avd of the ksepib or 

THE GAOL OB HOUSE OF OORBECnOlT. 

Monthly Betnrn to Her MajeBtj*! jtutioes of the peace, at the petty 
seesioDB of the peace for the division of , in the county «f 

, assembled on the day of , 185 , of tarn, 

penalties, and suns of money reowTed by the clerk of the coart(flr 
by the keeper of the gaol or honse of correction at ), and hm 

applied, from the day of ,185 , to the dajd 

, 185 . 



I 



£1 



&i 



H 

■< 



e 

k 



if 



1^ 

h 

550 



(Signed) 
Clerk to the said court, or keeper of the 
above gaol or honse of correction. 

Of the Payment of Fees to the Justice^ Clerk, Sfc'^ 
— ^In the course of the preceding pages the liabihty of 
the parties to the payment of costs has frequently beeri- 
mentioned, and the statutory enactments upon the sub^ 



SDIOIABT CONnCnONS AND OBDEBS. 99 

baye been referred to whenever occasion has re- 
d. These costs are made up, not only of the 
ises of witnesses, attorney and counsel (if retained 
heir retainer reasonable), but of the fees of the 
of the justices. These fees are payable by the 
ainant or informant upon the issuing of the sum- 
laying the information, the decision of the case, 
ranting of a warrant, as the case may be, and are 
B of a fixed and ascertained amount, being settled 
the provisions of various acts of Parliament to 
L it is unnecessary more particularly to refer, and 
d and open for the inspection of the suitors, 
this point it is merely necessary to refer to the 
ing statutes and cases, 26 Greo. 2, c. 14, s. 1; 
12 Vict. c. 43; 14 & 15 Vict. c. 55, s. 9; 5 & 6 
4, c. 76, s. 124; TFray v. Chapman^ 19 L. J. 
. 155. 
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CHAPTER VII. 

THE FORMAL CONVICTION AND ORDER. 

As any judgment of the justice^, pronounced with 
reference to a conviction or an order, must be recorded 
in a formal shape, and as the record itself will, should 
their judgment be called in question, be the evidence, 
and frequently the conclusive evidence, of the legality 
of their proceedings, it is desirable here to consider 
the rules of law and practice which at the present time 
regulate and affect these instruments. 

General Forms of Convictions and Orders,"] — ^Until 
the passing of the 11 & 12 Vict. c. 43, these instru- 
ments were subject to rules of construction and inter- 
pretation of a very nice and critical character; so 
much so, that justices were often made to suffer in 
damages for formal defects, even where their course of 
proceeding was wholly free from blame or censure. 
From time to time a body of abstruse legal learning 
had been applied to these records, the only practical 
effect of which was to render the office of a, justice of 
the peace one of considerable risk and difficulty, and 
to give to crafty and undeserving litigants an oppor- \ 
tunity, not only of defeating the ends of justice, but of 
making a profit out of their frauds and delinquencies. 
As far as well can be, this evil is now remedied by the 
11 & 12 Vict. c. 43, which, by supplying a body of 
forms for all cases within its operation, has rendered 
the drawing up of a conviction or an order a matter of 
little difficulty or risk. True it is, that, inasmuch as 
this statute excepts from its operation a variety of 
cases, the forms given by it are not of universal applica- 
tion; but it will be found, that in each of these excepted 
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cases the legislature has provided others, which, by 
being followed, protect the justices, so that, practically, 
the evils to which reference has been made no longer 
exist in any case. 
Necessity for Care in Convictions, SfcJ] — ^It must 
not, however, be supposed that the drawing up of 
a conviction or an order is now merely a matter of 
form, or that precedents given by statute can be made 
Dse of, even in cases to which they clearly apply, 
without the exercise of prudence and care. The great 
and almost only difficulty upon the subject will consist 
in showing, upon the face of the record, that such an 
od^ce has been conmiitted as warrants the judgment. 
Nor let it be supposed that this is a light or trivial 
matter. Occasionally justices are required to convict, 
or make an order, with reference to transactions of a 
very technical and involved description; and it often 
happens that an act, innocent in itself, becomes 
criminal when accompanied by peculiar or unusual 
circumstances. In such cases the difficulty will con- 
sist in rightly setting out the offence; for however 
^ty in fact the party may have been, if the con- 
viction fail to set out such an offence as justifies the 
adgment of the justices, they may expose themselves 

consequences of a very embarrassing nature. 
Conviction or Order, when to be Drawn upJ] — 

t has before been seen {ante, p. 65), that by section 
4 of the 11 & 12 Vict. c. 43, the justices, if they con- 
ict or make an order against the defendant, are to 
lake a minute or memorandum thereof, and the con- 
iction or order is afterwards to be drawn up by them 

1 proper form, under their hands and seals, and to be 
dged with the clerk of the peace, to be by him filed 
nong the records of the quarter-sessions. 

The formal conviction or order, therefore, need not 
e, and in practice seldom is, drawn up at the time of 
iie hearing; but a minute being carefully made and 
ntered, it is afterwards, as convenience may suggest 
»r circumstances require, prepared by the justices' clerk 
md executed by the justices. 
K 3 
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In cases of great difficulty or novelty, and whew 
litigation is likely to arise, it is not unusual to have 
these documents^ prepared by counsel. As, however, 
this is a cost which must be borne by the particular 
parties incurring it, and cannot be charged upon the 
defendant, it will be sustained only where there is a 
well grounded reason for additional care. 

Application of Forms given by the 11 Sf 12 Vict, c, 43.] 
— It will be convenient at once to consider such con- 
victions and orders as are within the operation of the 
11 (& 12 Vict. c. 43; and here it must be observed, 
that, by that statute, the forms given are made to apply 
not only to all cases where, by the particular statute^ 
no form is given, but in all cases of statutes previooslj 
passed, whether any particular form is given or not 
The 1 7th section of the above act, which directs thisi 
is as follows : — 

That in all cases of conTiction, where no particnlar form of rach eon- 
viction is or shall be given by the statute creating the offence regulating 
the prosecntioD for the same, and npon all cases of conyiction opoD 
statutes hitherto passed, whether any particular form of conviction hii 
been therein given or not, it shall be lawful for such justice or jostica 
who shall so convict to draw up his or their conviction, on parchment or 
on paper, in such one of the forms of conviction in the schedule to this | 
act contained as shall be applicable to such case, or to the like effisct; } 
and where an order shall be made, and no particular form of order is or [ 
shall be given by the statute giving authority to make such order, and 
in all cases of orders to be made under the authority of any statutes 
hitherto passed, whether any particular form of order shall therein be 
given or not, it shall be lawful for the justice or justices by whom sueh 
order is to be made, to draw up the same in such one of the fonns of ■ 
orders in the schedule to this act contained as may be applicable to . 
such case, or to the like effect. ' 

It will be convenient to consider separately these 
two instruments. 
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FIRST. 
CONVICTIONS. 

JOJrVICTION FOR A PENALTT TO BK LEVIET> BY DI8TRE8S, AND 
IN DEFAULT OF DISTRESS, IMPRISONMENT. 

^ Be it remembered, that on the day of , in the 

vit, ) year of oar Lord , at , in the said (county)^ 

6. is convicted before the undersigned, (one) of Her Majesty's jastices 
he peace for the said (county), for that he, the said A. B., &c., 
iing the offence and the tisne and place token and where coinmitted)^ 
I adjudge the said A. B., for his said offence, to forfeit and pay the 
of (stating the penalty, and also the compensation, if any)^ 

8 paid and applied according to law, and also to pay to the said 
). the sum of , for his costs in that behalf; and if the said 

ral sams be not paid forthwith (or on or before next), (*) I 

r that the same be levied by distress and sale of the goods and chat- 
[>f the said A. B., and in defanlt of sufBcient distress ("*) I adjndge 
said A. B. to be imprisoned in the (Bouse of Correction) at , 

le said (county), ( there to he kept to hard labour) for the space of 

, unless the said several sums, and all costs and charges of the 
distress (and of the commitment and conveying of the said A,B,to 
end House of Correction), shall be sooner paid. 

Given under my hand and seal the day and year first above 
lioned, at , in the (county) aforesaid. 

J. S. [l. 8.] 

)NVICTION FOR A PENALTY, AND IN DEFAULT OF PAYMENT, 
IMPRISONMENT. 

1 Be it remembered, that on the day of , in the 

oit, 3 year of our Lord , at , in the said (county). 



' Or where the issuing of a distress warrant would be ruinous to the 
sndant or his family, or it appears that he has no goods whereon to 
f a distress, then instead of the words between the asterisks (* *) say, 
sen, inasmuch as it hath now been made to appear to me (that the 
liog of a warrant of distress in this behalf would be ruinous to the 
d A. B. and his family," or " that the said A. B. hath no goods or 
attels whereon to levy the said sums by distress), I adjudge,** as above 
the end. 
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A. B. is oonTicted before the nndenigned, (one) of Her Majesty's j 
of the peace for the said (coun/^), for that (he the said A. B 
Hating the offence, and the time and place when and where comiTi 
and I adjudge the said A. B., for his said offence, to forfeit a: 
the sum of (stating the penalty, and the compensation, if c 

be paid and applied according to law, and also to pay to the saii 
the snm of for his costs in that behalf; and if the said 

smns be not paid forthwith (or on or before next), I adja< 

said A. B. to be imprisoned in the (House of Correction) at 
said (cotmfy), (and there be kept to hard hibotir) for the space oi 
unless the said several sums (and the costs and charges ofconve 
said A. B. to the said House of Correction) shall be sooner paid 
Given under mj hand and seal the day and jear first aboi 
tioned, at , in tlie (county) aforesaid. 

J. S. [l.8 

OONYlCnON WHEN THE PaNISHMEKT IS BT IMFRI80NMI 

) Be it remembered, that on the daj of , 

to wit, 5 year of our Lord , in the said (county), A 

convicted before the undersigned (one) of Her Majesty's justices 
peace for the said (county), for that (he the said A. B., &c., sia 
offence, and the time and place when and where committed); aa 
judge the said A. B^ for his »aid offence, to be imprisoned in the 
of Correction) at , in the said (county), (and there kept < 

labour) for the space of ; and I also adjudge the said A 

pay the said C. D. the sum of for his costs in this behalf 

the said sum for costs be not paid forthwith (or on or hefon 
next), then (*) I order that the said sum be levied by distress a 
of the goods and chattels of the said A. B., and in default of si 
distress in that behalf (*) I adjudge the said A. B. to be impris 

* Or where the issuing of a distress warrant would be ruinou 
defendant or his family, or it appears thai he has no goods whs 
levy a distress, then instead of the words between the asterisks 
say, ''.inasmuch as it hath now been made to appear to me (tl 
issuing of a warrant of distress in this behalf would be ruinous 
said A. B. and his family," or " that the said A. B. hath m 
or chattels whereon to levy the said sum for costs by dist 
adjudge," &c. 
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P tte nid {Eoute of Carreotion), (and there kept to Knrd labour) for the 
tfUK of , to coininence at SQd from the termination of his impri- 

MBflwnt aforesaid, unless the said snm for costs shall be sooner paid. 
Giren nnder my hand and seal the day and year first above men- 
tioned, at , in the (couutif) aforesaid. 

J. S. [l. 8.] 

SECOND. 
ORDERS. 

OltDSR FOR PAT^nSNT OF MONET TO BE LEVIED BT DISTRESS, 
AND IN DEFAULT OF DISTRESS, IMPRISONMENT. 

^ Be it remembered, that on , complaint was made before 

tom't. ) the undersigned, (one) of Her Majesty's jastices of the 
pare in and for the said (county) of , for that (stating the facts 

alitUHg the complainant to the order ^ with the time and place when and 
■icre they occurred)^ and now at this day, to wit, on , at , 

tlie parties aforesaid appear before me, the said justice (or the said C. D. 
i|i|ifears before me, the said justice), bnt the said A. B., although duly 
tdled, doth not appear by himself, his counsel or attorney, and it is now 
M&fiictorily proved to me, on oath, that the said A. B. has been duly 
Nrred with the summons in this behalf which required him to be and 
tppear here at this day, before such justices of the peace for the said 
(maify) as should now be here, to answer the said complaint, and to be 
ftttber dealt with according to law) ; and now having heard the matter 
if the said complaint, I do adjudge the said A. B. (to pay to the said 
C. D. the sum of forthwith, or on or before next, or as the 

ttatule may require), and also to pay the said C. D. the snm of 
br his costs in this behalf; and if the said several sums be not paid 
^with (or on or before next),' (*) I hereby order that the 

>iine be levied by distress and sale of the goods and chattels of the said 
A. B.; and in default of sufficient distress in that behalf, (*) I adjudge 

* Or where the issuing of a distress warrant would be ruinous to 
(ke defendant or his family, or it appears that he has no goods whereon 
to levy a ditiress, then instead of the words between the asterisks (* *), 
•9, " then inasmuch as it hath now been made to appear to me (that 
the issuing of a warrant of distress in this behalf would be ruinous to 
tbe said A. B. and his family),** or ^' that the said A. B. hath no goods 
or chattels whereon to levy the said sums by distress), I adjudge," &c. 
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the said A. B. to b« impriaoned in the {Houte t^CorreduM) at 

in the said (countjf)^ (and there kept to hard labour) for the space vf 

, unless the said several sums, and all oosts and charges of ^ 
said distress (and of the commUment and conveying ttfthe taid A, B. to 
the said House of Correction) shall he sooner paid. 

Given under mj hand and seal, this day of ,intk 

year of our Lord , at , in the (county) aforaaid. 

J. S. [L.8.] 

ORDER FOR PATMENT OF HONBT, AXn> VX DEFAULT OF 
PAYMENT, DiPRISOKMENT. 

...... 1 Be it rememhered, that on , complaint was made be* 

to toU I fore the undersigned (one) of Her Majesty's justices of 
the peace in and for the said (county) of , for that (stating tik 

facts entitling the complainant to the order, with the time and jibes 
iohen and where they occurred) ; and now at this day, to wit, on t 
at , the parties aforesaid appear before me the said justice (cf tfai 

said C. D. appears before me the sud justice, but the said A. B^ 
although duly called, doth not appear by himself, his counsel or attOT; 
ney, and it is now satisfactorily proved to me on oath that the sii^ 
A. B. has been duly served with the summons in this behalf which if^ 
quir^ him to be and appear here on this day before such jostices of tfai 
peace for the said (county)^ as should now be here, to answer the nid 
complaint, and to be further dealt with according to law); and now, 
having heard the matter of the said complaint, I do adjudge the said 
A. B. (to pay to the said C. D. the sum of forthwith, or on « 

before next, or as the statute may require), and also to pay to 

the said C. D. the sum of for his costs in this behalf; and if the 

said several sums be not paid forthwith (or on or before next), I 

adjudge the said A. B. to be imprisoned in the (House of Correetkm) at 
in the said (county) (there to be kept to hard labour) for the 
space of , unless the said several sums (and the costs and charga 

of conveying the said A, B, to the said House of Correction), shall be 
sooner paid. 

Given under my hand and seal this i day of > >" 

the year of our Lord , at , in the (county) aforesaid. 

J. S. [l.s.1 
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U)£B FOB AST OTHER MATTER, WHERE THE DISOBETIIIO OF IT 
IS PUNISHABLE WITH IMPRISONMENT. 

_ 1 Be it remembered, that on , complaint was made before 

viL 3 the undersigned, (one) of Her Majesty's jostioes of the 
» in and for the said (county) of , for that (ttaiing the facts 

Ung the complainant to the order ^ with the time and place when and 
t they occurred); and now at this day, to wit, on , at , 

parties aforesaid appear before me, the said justice (or the said C. D. 
ars before me, the said justice), but the said A. B., althoagh duly 
d, doth not appear by himself, his counsel or attorney, aod it is 
satisfactorily proved to me, on oath, that the said A. B. has been 
d with the summons in this behalf which required him to be and 
ir here at this day before such justices of the peace for the said 
ty as should now be here, to answer to the said complaint, and to 
irther dealt with according to law); and now having beard the 
er of the said complaint, I do therefore adjudge the said A. B. to 
s itate the matter required to be done)^ and i^ upon' a copy of a 
ite of this order being served upon the said A. B., either personally 
f leaving the same for him at his last or most usual place of abode, 
bsD neglect or refuse to obey the same, in that case I adjudge the 
A B., for such his disobedience, to be imprisoned in the (House of 
rection) at , in the said (county)^ (there to be kept to hard 

Mr) for the space of (unless the said order be sooner obeyed, 

e statute authorize this); and I do also adjudge the said A. B. to 
to the sud C. D. the sum of for his costs in this behalf; and 

e said sum for costs be not paid forthwith (or on or before 
;), I order the same to be levied by distress and sale of the goods and 
tels of the said A. B. (and in default of sufficient distress in that 
d^ I adjudge the said A. B. to be imprisoned in the said {House of 
rection) (and there kept to hard labour) for the space of , to 

mence at and from the termination of his imprisonment aforesaid, 
■s the said sum for costs shall be sooner paid. 

Given under my hand and seal, this day of , in the 

year of our Lord , at , in the (county) aforesaid. 

J. S. [i^, s.] 

With precedents thus given for convictions, orders, 
id warrants, few difficulties need present themselves 
ith reference to these documents. Care, however, 
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must still be observed in drawing them up ; and it wS ^ 
be coDvenient, therefore, in this place, to direct attentifli 
to those points which are still open to observation, aol 
which may be likely to produce embarrassment or 
doubt : and — 

FIRST, 

Of Convictions and Orders. 1 

Care required in using Statutable Forms,"] — ^Few of | 
the forms of these instruments given by the varioiM < 
statutes furnish a complete record of the transacttoe 
they are intended to perpetuate. The description of the ^ 
offence itself is almost invariably left a blank, to bf 
filled up according to circumstances; and the importanee 
of great care in this particular is the more obviou!^ 
when it is recollected that even a form given by act of 
Parliament has been deemed no protection where it 
does not itself show some ingredient necessary to make 
up the offence : {Fletcher v. Calthrop, 14 L. J. 49 M.C.; 
6 Q. B. 880 ; 1 New Sess. Cas. 542.) Upon this sub- 
ject Lord Denman,C. J.,in Reg, v. Johnson^ 8 Q.B.102; 
15 L. J. 7 M. C, thus expresses himself: — 

It might be sapposed that when a statute gives a form of ooDiictioi^ 
that form, when adopted, most necessarily be good; bat the court bii 
fuand itself bound to impose some restrictions upon that general propofr 
tion ; for if an act contains a description of an offence, and the drcniii* 
stances which are required to constitute it, and if the form given in tiie 
statute does not contain all the particulars which, bj the prurisioas of \ 
the statute, go to make out the offence, it becomes impossible for tbt 
court to say that the offence has been committed. 

See also R. v. Hazelly 13 East, 139; R. v. Ridgmxh 
5 B. & Aid. 527; R. v. Askew, 20 L. J. 241 M. C; w 
re Turnery 9 Q. B. 80; 15 L. J. 140 M. C. 

Statement of adjudication of Penalty and Costs.]-" 
Considerable care will be required in the statement rf 
the adjudication of the penalty and the award of costs. 
Where the application of the penalty is fixed by statate, 
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laj be directed to be distributed or paid according 
iw: (R. V. Scale, 8 East, 574; Rex v. ThompsoUy 
. R 18.) Where, however, any discretion is given 
le justices as to the amount of the penalty or the 
ies to receive it, these facts should be specifically 
*tained and set out: {Rex v. Dimpsey, 2 T. R. 96; 
V. Symonds, 1 East, 189; Rex v. Smith, 5 M. & 
\3 ; Griffith v. Harries, 2 M. & W. 335 ; R. v. 
wp, 4B. &Ald. 616.) 

Houni of Costs to be ascertained by Justices,"] — In 
.ses the amount of costs should be ascertained by 
istices at the time of the conviction or order being 
)unced, and the sum should be inserted in these 
iments: {Seltvood v. Mount, 1 Q. B. 726; Lock 
Iwood, 1 Q. B. 736; Reg. v. Clark, 5 Q. B. 887.) 

fcessity for Care in dratoing up Convictions or 
r«.] — In drawing the formal conviction or order 
ence should uniformly be had to the act of Par- 
jnt upon which the proceedings are founded, since, 
>ut clearly comprehending the statutory provi- 
upon the subject, no certainty exists that the 
requirements of the Legislature have been strictly 
led. 

le practical directions as to the drawing up of the 
iction and order have before been mentioned {ante, 
5), and it has been seen that by section 14 of the 
6 12 Vict. c. 43, the justices, upon convicting or 
ng an order, are to make a minute or memoran- 
of it at the time, and the conviction or order itself 
lerwards to be drawn up by them in proper form 
r their hands and seals and lodged with the clerk of 
)eace, to be by him filed among the records of the 
ral quarter sessions. 

efendant entitled upon Application to a Copy of 
^onmction,] — ^Upon application, the defendant is 
led to a copy of the conviction, and this the justices 
I no right to refuse {R, v. Midlam, 3 Burr. 1720.) 

they are not bound by such copy, for they may 

[m. c] l 



110 PSTTT 8£88IOK8. 

make a more formal or accurate one when they TetafAJ 
it to the clerk of the peace {Chaney v. Payne^ I Q.&1^ 
712, 722; Selwood v. Mount, 1 Q. B. 729.) TfclV^ 
parties, however, are not entitled to copies of the depo» |^ 
sitions or evidence of the witnesses. 

Forms of Conviction may he modified — AppUea^ ^n 
of Forms to all Cases.'] — ^Although, by adopting thi k 
forms (whenever they apply) as given by the 11 & IS >)> 
Vict. c. 43, security against &tal errors will to i :«« 
great extent be insured, such forms should nevertli8* 
less not be servilely followed, but should be modifidi 
so as to be adapted to meet the peculiarities of ai^ 
particular case. The courts, however, will always en- 
deavour to uphold the proceedings of justices where It 
is obvious they have been actuated by a desire to follow 
the directions of the Legislature. In a late case of 
£x parte Allison, 24 L. T. 1 17, a party had been com- 
mitted upon a conviction under the 16 & 17 Vict. c. 30, 
s. 1, for an aggravated assault, which section gives 
jurisdiction to ^' two justices of the peace sitting at a 
place where the petty sessions are usually held,*' &c 
The warrant under which the defendant was committed 
to prison was in conformity with the form given by the jJ 
11 & 12 Vict. c. 43 (ante, p. 78), and the objection Ij 
was, that the warrant did not show that the convicting ^ 
justices were ** sitting at a place where the petty ees- i 
sions are usually held ;" and it was contended, that as > 
the conviction was upon a statute passed subsequently : 
to the 11 & 12 Vict. c. 43, that statute afforded no 
protection, and that the forms provided by it were not ; 
a guide. The court, however, were clear and unani- 
mous in opinion that this was an untenable objection. 
Pollock, C.B., says : — " The argument is, that at the 
time when the statute passed it was sufficient that the 
magistrate acting should be one in and for the county, 
and that the form given was intended for that state of 
things; but that in the last year a statute passed of a 
highly penal nature, and that to guard against any 
abuse of justice, the hearing must take place in petty 
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iSBions, and in the very locality, and he argues that the 
tna of the warrant should show these facts. That 
]punent produces no impression upon my mind. The 
state says that the commitment may he in that form 
to the like effect I do not think that the magistrates 
ure at all called upon to reason upon the subject of 
ly these forms were given. They find the form given, 
1 they adopt it. This is the form in the statute, and 
therefore free fit)m objection." So, too, Mr. Baron 
XKK observes : — " The late act of Parliament says, if 
t justices conform with the forms given it shall be 
ficient, otherwise the act would be nothing but a 
ip. The forms clearly apply to all statutes. The 
m of commitment in the act shows what the justices 
i to set out; and it appears to me that this warrant 
ly complies with the form." 

SECOND. 
WARRANTS OP OOMBIITMENT. 

General Forms of Warrants.'] — Much that has been 
id respecting convictions and orders is applicable to 
Eurants of commitment. These instruments, which 
rmerly were surrounded by a vast body of nice and 
itical learning, are now comparatively free from 
chnicalities, since the 1 1 & 12 Vict. c. 43, has sup- 
ied a body of forms which may be used in all cases 
r convictions or orders made under the provisions 
r that statute; and by section 32 it is expressly 
[lacted — 

Thjit the seTeral forms in the scbedale to this act contained, or forms 
) the like effect, shal] be deemed good, yalid, and sufficient in law. 

These forms of warrants, therefore, are applicable to 
U cases of convictions or orders (not expressly excepted 
wt of the act) where no form of conviction or order is 
^?en, and to all cases of convictions and orders in 
Jaaes of statutes previously passed. In most of the 
ttcepted cases forms are supplied by the respective 
L 2 
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Statutes, so that in hardly any case is it likely that any 
substantial difficulty will present itself in framing then 
instruments: (see Ex parte Allison^ ante, p. 110.) B 
may be well, however, in this place, to guard agahul 
some possible errors, by drawing attention to a few 
decisions upon the subject. 

Correct statement of Offence, ^.] — The same ob- 
servations which were made with reference to the ^ 
importance of correctly stating in the conviction 4^ ; 
offence of which the defendant was convicted, and the ^, 
adjudication as to the penalty and costs, may be repeated 
with reference to warrants of conmiitment ; and in these 
respects the warrant must correspond with the com- ^ 
mitment : (Rogers v. Jones, 3 B. & C. 409; Wood ▼. ^ 
Femcick, 10 M. & W. 195; Charter v. Greame, 18 L J. 
73, M. C.) 

Statement of time and manner of Imprisonment,}^ i. 
Care, also, must be observed that the warrant is exact 
as to the time and manner of imprisonment, and the 
conditions upon which the defendant may be discharged: 
(Groome v. Forrester, 5 M. & S. 314.) Where, therfr- 
fore, a party was committed to prison for three months, 
and the warrant omitted the day of the month upon 
which it was granted^ the imprisonment was held to he | 
bad: (Be Fletcher, 13 L. J. 16, M. C.) 

Duration of Warrant — Not to be executed on a 
Sunday. "] — The warrant of commitment, unless it he 
made returnable at a certain time, remains in force 
until it is executed, however long, if the magistrate 
granting it be living. It cannot, however, be executed 
on a Sunday : {Rex v. Myers, 1 T. R. 265.) 

It may here be observed, that by some statutes, as the 
7 & 8 Geo. 4, c. 29, s. 73 (the Larceny Act), 7 & 8 Geo. 4, 
c. 30, s. 39 (the Malicious Mischief Act), 9 Geo. 4, 
c. 31 (the Act relating to Offences against the Person), 
the 1 & 2 Will. 4, c. 32, s. 45 (the Game Act), and 
others, it is provided that no warrant of commitment 
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dnyictioii upon such act shall be held to be void 
son of any defect therein, provided it be therein 
I that the party has been convicted, and there is 
and valid conviction to sustain the same. Bat 
'e is no general enactment upon the subject, a 
onviction will not help a bad warrant where the 
providing for the proceedings does not contain 
clause: {Wickes v. Clutterhuck, 2 Bing. 483.) 

king Warrants. 2 — ^By section 3 of the 11 & 12 
:. 43, ample provisions are enacted for backing a 
It of commitment. 

endant has a right to a Copy of the Warrant."] — 
ifendant, if taken into custody upon a warrant of 
tment, has a right, under the Habeas Corpus 

I Car. 2, c. 2, s. 5, to a copy of the warrant 
which he is detained, and a heavy penalty is im- 
for neglecting to give such copy within a certain 
fter demand. 

en Defendant may be Apprehended in the first 
7e without a Summons or Warrant."] — The sub- 
convictions, orders, and warrants, will be further 
3red in the chapters devoted to appeals and 
\ against justices. 

>re closing this branch of the subject, it may be 
» remark that, although the 11 & 12 Vict. c. 43, 
es for the issuing of a summons or warrant in 
}t instance to compel the appearance of the de- 
t, it must not be imagined that this statute 
3S as a repeal of those provisions in many statutes 
izing the apprehension of offenders found in the 
ssion of an offence punishable summarily, or 
a conviction may be made on view. But in 
case the defendant has a common law right to 
bis full defence, and in cases within the operation 

I I & 12 Vict. c. 43, the strictest regard to every 
herein prescribed should invariably be observed. 

L 3 
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CHAPTER Vm. 

CHARGES OF INDICTABLE OFFENCES. 
THE INFORMATION, SUMMONS, WARRANT, ETC. 

Whilst considering the practice of the Court of Petty 
Sessions, it will be convenient to treat of that extensile 
jurisdiction which justices possess with reference to the 
hearing of charges of a criminal nature with a yiew to 
committal to trial ; for although these proceedings are 
not necessarily transacted at petty sessions, taking place 
frequently before a single justice, and occasionally at 
his private residence, yet as, in fact, they most fre- 
quently are conducted at the sitting of justices in petty 
sessions, it will be well to consider them as appertamisg 
to that court. 

Jurisdiction of Justices over Indictable Offences,']^ 
The powers of justices to hear charges of offences 
punishable upon indictment are of the most extensiTe 
description, embracing, with very few exceptions, every 
kind of indictable felony or misdemeanor. The practice 
upon the subject is now entirely regulated by the 1 1 & 
12 Vict. c. 42, entitled, " An Act to facilitate the per- 
formance of the duties of Justices of the Peace out of 
Sessions within England and Wales with respect to 
Persons charged with Indictable Offences,^* This star 
tute provides a code of proceeding upon the subject 
which entirely obviates any difficulty in this branch of 
the practice of magistrates' courts. 
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First proceeding to bring an Offender to Justice — 
rferring a BiU before the Grand •/wry.] — If an in- 
Mq felony or misdemeanor has Ix^n committed, 
iDJured party, or he upon whom naturally devolves 
duty of instituting criminal proceedings, will take 
necessary steps to bring the offender to justice by 
ating an inquiry into the facts. This may be done 
br by preferring a bill of indictment at the quarter 
ons or assizes without a preliminary hearing before 
itice, or by having the party apprehended and taken 
re a magistrate with a view to his committal to 

There is no rule of law which prohibits a prose- 
r from going in the first instance before the grand 

But there are many very cogent reasons why 
bould not a<^opt this course ; namely, the sessions 
Lssizes may not take place for a considerable 
, meanwhile the party accused may remove away 
avoid apprehension ; and inasmuch as he will not 
in custody at the time of preferring the bill, 
>nsiderable period must elapse before he can be 
*wards tried ; independently of which, as the wit- 
es in sucU a case will not be bound over to appear 
give evidence, there may be very great difficulty 
isuring their attendance ; and moreover, as in such 
3e there will be no depositions, the defendant will 
nable to see what evidence is likely to be produced 
nst him at the trial, a circumstance which has ever 
\ deemed one of great hardship, and which has often 
\ the cause of drawing down strong animadversions 
i the Bench. Upon the whole, therefore, it cannot 
econmiended in any case to prefer a bill before the 
id jury without previously submitting the circum- 
ces to an inquiry before a justice. 

lodes of procuring the appearance of the Accused,"] 
- it is intended to have the case investigated by a 
ice with a view to a committal for trial, the first 
Hieding will be that of procuring the personal pre- 
le of the party accused before a justice having juris- 
ion in the locality where the offence has been 
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by which each f^ 
jtice:— first, by F 



committed ; and there are three modes 

a party may be brought before such justice 

a summons; second, by an arrest under a warnmt^ 

and third, by an arrest without a warrant. 

Apprehension without a Warrant.'] — As regards aa 
arrest without a warrant : any person who is present 
when a felony is committed may at once apprehend the 
party and take him before a magistrate, to be dealt with 
according to law ; in case of a private individual, how< 
ever, it is his duty, if no justice can at once be foandf 
to hand the offender over to some constable : (3 Hawk. J^ 
156.) But where the offence is not committed in the 
presence of the party, this distinction exists between 
the powers of a constable and a private individual—* 
constable may not only apprehend a party against 
whom a reasonable charge of felony is made by another 
person, although it may afterwards turn out that no 
felony has in fact been committed (Hobbs v. Bratih 
combe, 3 Camp. 420; Davis v. Russell, 5 Bing. 354j 
Cowles V. Dunbar, M. & M. 37), but he may apprehend 
a person upon his own suspicion alone of. having com- ^ 
mitted a i'elony, though in the. result it appear that ^ 
no crime has been committed {Lawrence v. Hedgetj 
3 Taunt. 14; Nicholson v. Hardwick, 5 C. & P. 495); 
but he should act with becoming caution and upon a 
reasonable ground of suspicion {Beckwith v. PAt%> 
6 B. & C. 635; Moore v. Kaye, 4 Taunt. 34); and if, 
after the apprehension, the constable is guilty of any 
unnecessary delay in taking the party before a justice, 
or is guilty of any excess or abuse of power, he will 
still be liable to an action ( Wright v. Court, 4 B. & C 
596; Davis v. Capper, 10 B. & C. 28.) But with 
regard to arrests by private persons without a warrant 
— although they are bound to capture, if possible, » 
party committing a felony in their presence (2 Hawk, 
c. 12, s. 1), yet if a man choose to apprehend another 
without a warrant, upon suspicion alone of felony, be 
will do 80 at his peril; for should no felony, in point of 
fact, have been committed, an action will lie against 
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>r false imprisonment, as suspicion alone is not 
h to justify a private individual in making an 
: (Sionehouse v. Elliott, 6 T. R. 315; Hall v. 
, 3 Nev. & Man. 316 ; Beckwith v. PAi%, 6 B. 
S5.) In which last case Lord Tenterden, C. J., 



nlj question of law in this case is, whether a constahle, haying 
le 0!iuse to suspect that a person has committed a felony, maj 
ich person until he can be brought before a justice of the peace 
his conduct investigated. There is this distinction between a 
ndiyidual and a constable : in order to justify the former in 
the imprisonment of a person, he must not only make out a 
le ground of suspicion, but he must prove that a felony has 
been committed ; whereas a const:tble, having reasonable ground 
Bt that a felony has been committed, is authorized to detain the 
spected until inquiry may be made by the proper authorities. 

le party be not detected in the actual commission 
ofience, and there is no danger of his absconding 
a warrant can be obtained, the most advisable 
i will certainly be to obtain one according to the 
ions hexeaf^er stated. 

en a Summons or Warrant to be obtained,"] — 
)urse of proceeding where the party is not already 
tody, is by obtaining a summons or a warrant 
it him. Upon this subject section 1 of the 
12 Vict. c. 4i2, gives ample directions. It is as 
s: — 

in all cases where a charge or complaint shall be made before 
or more of Her Majesty's justices of the peace for any county, 
division, liberty, city, borough or place within England and 
;hat any person has committed or is suspected of having com- 
my treason, felony, or indictable misdemeanor or other indictable 
vhatsoever, within the limits of the jurisdiction of such justice 
»s of the peace, or that any person guilty or suspected to be 
f having committed any such crime or offence elsewhere, out of 
idiction of such justice or justices, is residing or being, or is 
Mi to reside or be within the limits of the jurisdiction of such 
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) 
justice or justicesi then and in erery such case, if the penoo so chaigsd \ 
or complained against shall not then he in custody, it shall he lawfU r^ 
for such justice or justices of the peace to issue his or their wammt to ^ 
apprehend such person, and to cause him to be brought before siuii . 
justice or justices or anj other justice or justices for the same omm^, 
riding, division, liberty, city, borough or place, to answer to such cbaigl 
or complaint, and to be further dealt with according to law: Proiidsd 
always, that in all cases it shall be lawful for such justice or justice! t» 
whom such charge or complaint shall be preferred, if he or they shiO 
so think fit, instead of issuing in the first instance his or their wamuit I 
to apprehend the person so charged or complained against, to issae his k 
or their summons, directed to such person, requiring him to appear 
before the said justice or justices at a time and place to be therein men- ^ 
tioned, or before such other justice or justices of the same coon^, ^ 
riding, division, liberty, city, borough or place as may then be there. 

What Justices may issue a Summons or Warrant^ | ^ 
— ^From the foregoing section it will appear that juris- L 
diction is given to issue a summons or warrant either : 
to a justice within the limits of whose jurisdiction the r 
offence was committed, or the offender is residing. 

Over what Offences Justices have Jurisdiction,']^ ■- 
The jurisdiction over the classes of offences is veiy J= 
extensive, and extends to almost all indictable offences 
and misdemeanors. The section itself certainly speaks > 
of " any treason, felony, or indictable misdemeanor, or ) 
other indictable offence." This, however, must he s 
taken as including such offences only as are not made ' 
the subject of a special mode of proceeding. Thus, hy • 
the 25 Geo. 2, c. 36, s. 5, a particular course is directed 
with reference to the initiating proceedings against 
parties for keeping a disorderly house. So, too, under 
the Highway Act (5 & 6 Will. 4, c. 56), peculiar pro- 
visions are enacted with reference to an indictment for 
the non-repair of a highway. In these cases, the 
provisions of the 11 & 12 Vict, c. 42, are clearly not 
applicable. 

When a Summons to issue in the first instance,'}^ 
It will rarely occur that it will be deemed sufficient 



ts 
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erely to issae a summons. However, cases may 
ippen in which it may be thought desirable to issue 
lis process in preference to a warrant. 
If a summons is to issue in the first instance, it 
nay do so without the information or complaint 
nng either in writing or upon oath (section 8.) But 
notwithstanding this, the justices may in their 
bcretion require a written information, and upon 
Qith, before issuing their summons, and cases will 
aoggest themselves in which it will be prudent so to 
lequire it. 

ffow to issue a Summons.'] — In order to obtain a 
nunmons, the prosecutor should go before a justice 
^th such witnesses as may be necessary to explain 
he £Eicts of the case, and upon hearing the statement 
€the offence a summons will be granted. The section 
ipon this subject is the 9th, which enacts — 
That upon sach ioforxnation and complaint being so laid as aforesaid, 
be justice or justices receiving the same maj, if he or thej shall 
link fit, issue bi^t or their summons or warrant respectively, as herein- 
efixe is directed, to canse the person charged as aforesaid to be and 
ppear before him or them, or any other justice or justices of the peace 
m the same county, riding, division, liberty, city, borough or place, to 
e dealt with according to law; and every such summons shall be 
irsetad to the party so charged in and by such information, and shall 
tite shortly the matter of such information, and shall require the party 
e whom it is so directed, to be and appear at a certain time and place 
hvsin mentioned, before the justice who shall issue such summons, or 
•fore such other justice or justices of the peace of the same county, 
iding, division, liberty, city, borough or place as may then be there, to 
iMwer to the said charge, and to be further dealt with according to law; 
md eveiy such summons shall be served by a constable or other peace 
oflmr upon the person to whom it is so directed by delivering the same 
to the party personally, or if he cannut conveniently be met with, then 
Vj leaving the same with some person for him at his hist or most usual 
|bce of abode; and the constable or other peace officer who shall have 
wrved the same in manner aforesaid shall attend at the time and place, 
iod before the justices in the said summons mentioned, to depose, if 
twwary, to the service of such summons. 



to loit. i 
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The following is the form of the summons : — 

SUMMONS TO A PERSON CHAROBD WITH AS INDICTABLE OFFSHCL . 

To A. B., of (labourer.) 

Whereas yoa hare this day been charged before the nnder- 
signed (one) of Her Majesty's jastices of the peace in and for tbe said 
(county) of , for that 70a, on , at (^., ttating shorilji 

the offence): these are therefore to command jon, in Her Majestji 
name, to be and appear before me on , at o'clock in tbe 

forenoon, at , or before such other jostice or jastices of the peace 

for the same (county) as may then be there, to answer to tbe said 
charge, and to be farther dealt with according to law.* Herein fail not 
Given under my hand and seal this day of , in the 

year of our Lord , at , in tlie (county) aforesaid 

J. S. [l. s.] 

Bj/ whom and how served,"] — The summons when 
issued is to be served bj a constable or other peace 
officer, and it should he personal if possible; but if the 
defendant cannot be met with, then it may be left with 
some person for him at his last or most usual place of 
abode. Upon the subject of the sufficiency of the 
service, the reader is referred to page 40. 

When and hoio Warrant to issue in first instance.] 
— ^It has before been seen (ante, p. 117) that instead of 
issuing a summons, the justice may in the first instance 
grant his warrant of apprehension ; but in that case 
the information must be made in writing and upon 
oath. The 8th section of the 1 1 & 12 Vict. c. 42 is in 
the following words : — 

That in all cases where a charge or complaint for any indictable 
offence shall be made before such justice or justices as aforesaid, if it be 
intended to issue a warrant in the first instance against the party or 
parties so charged, an information and complaint thereof in writing, oo 
oath or affirmation of the informant, or of some witness or witnesses in 
that behalf, shall be laid before such justice or justices. 

And by a subsequent part of the same section it is 
provided, that no objection shall be allowed to any such 
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ifonnation or complaint for any alleged defect in sub- 
ance or form, or for any variance between it and the 
idence adduced on the part of the prosecution in the 
amination of the witnesses. 

The following may be the form of the information 
complaint : — 

FORMATION AND GOMPIAINT FOR AN INDICTABLE OFFKNCE. 

^ The information and complaint of C. D., of (jyeoman\ 

9iL 5 taken this day of , in the jear of oar Lord 

, before the nndersigned, (one) of Her Majesty's justices of the 
ie in and for the said {county) of , who saith that (jfc., atating 

ofence.) 

Sworn before (me) the day and year first abore mentioned. 

J. S. 

Warrant to apprehend,'] — Upon the information 
ing sworn, the justice will issue the warrant whicli 
to be under his hand and seal, and is to remain in 
ce until executed. The 10th section of the 1 1 & 12 
ct. c. 42, contains ample details as to the contents of 
3 warrant; but as a form embodying them is given 
the statute, it is unnecessary to give here more than 
2 form itself. 

WARRANT TO APPREHEND A PERSON CHARGED WITH AN 
INDICTABLE OFFENCE. 

^ To the constable of , and to all other peace officers in 

wiL 3 the said (counUy) of 

HHiereas A. B., of (labourer)^ hath this day been charged 

m oath before the undersigned, (one) of Her Majesty's justices of the 
loe in and for the said (county) of , for that he, on , 

I , did (^., tUUing shortly the ojfence): these are therefore 

Bommand you, in Her Majesty*s name, forthwith to apprehend the 
d A. B., and to bring him before (m«), or some other of Her Majesty's 
itices of the peace in and for the said (county), to answer unto tl.e 
>d charge, and to be further dealt with according to law. 

Given under my hand and seal this day of , in the 

year of our Lord , at in the (county) aforesaid. 

J. S. [I. 8.] 

[m. c] m 
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The Execution of the fTarran/.]— The lOih section ^ 
of the 1 1 & 12 Vict. c. 42, contains ample directions foe \- 
the execution of this warrant by the constable, and ^ I 
the same statute are various sections having referene^ L 
to its execution in other jurisdictions. ■ 

The following may be the form of backing to a .^ 
warrant of apprehension: \l 

mDOBSBMSNT IN BACKINO A WARBAHT. I; 

1 Whereas proof upon oath hath this day been made before bn, p 

to wU. 3 one of Her Majesty's justices of the peace for the M '^ 

(eounty) of , that the name of J. S. to the within warrant sub* P 

scribed is of the handwriting of the justice of the peace within imb« (^ 

tioned; 1 do therefore hereby authorize W. T., who bringeth to me tUl |-' 

warrant, and all other persons to whom this warrant was originally -^ 

directed, or by whom it may lawfully be executed, and also all constaUtf ^^ 

and other peace officers of the said (county) of , to execute the -^ 



same within the said last-mentioned (county) (*), and to bring the aid 
A. B.) if apprehended within the same (county), before me or before Moe 
other justice or justices of the peace of the same (county), to be deill 
with accordmg to law. 

Given under my hand this day of , 185 . 

J. L 

The Practice where party apprehended on a hadied 
Warrant."] — ^It will be here convenient to state gene^ 
ally, what is the practice to be adopted in the event of 
a warrant of apprehension being executed in a jurisdic- 
tion different from that where the offence was commit- 
ted. This practice is prescribed by section 22 of the 
il & 12 Vict. c. 42, and is to the following effect 
After reciting that it often happens that a person is 
charged before a justice with an offence alleged to have 
been committed in another county or place than that 
in which the party has been apprehended, or in which 

* The words following this asterisk are to he used only where ^ 
Justice baching the warrant shall think Jit, and mag be omitted in backing 
English warrants in Ireland, Scotland, <^c., or in hacking IriA or 
Scotch warrants, ^c, in England, 
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h Justice has jurisdiction, it directs that whenever a 
erson shall appear, or be brought before a justice in a 
lonty, &C., charged with an offence alleged to have 
en committed by him in some county, &c., wherein 
ch justice has not jurisdiction, such justice neverthe- 
8 is to examine such witnesses, and receive such 
idence in proof of such charge as shall be produced 
fore him ; and if in his opinion the testimony and 
idence make out the charge, he is therefore to com- 
t the accused to the common gaol or house of correc- 
n for the county, &c., wherein the offence is alleged 
have been committed, or he may admit him to bail, 
d he is then to bind over the prosecutor and witnesses 
the usual way. But if the testimony and evidence 
e not in his opinion sufficient to put him upon his 
ialy then he is to bind over such witnesses as he has 
iauanned by recognizance to give evidence; and he is 
so by his warrant to order the accused party to be 
iken before some justice in and for the county, kc^ 
here and near to the place where the offence is 
l^ed to have been committed; and at the same time 
eis to deliver the information and compliant, and 
bo the depositions and recognizances so taken by him, 
> the constable who shall have the execution of the 
rarrant, to be by him delivered to the justice before 
rhom he is to take the accused; and which depositions 
nd recognizances are to be deemed taken in the case, 
nd are to all intents and purposes to be treated as 
neh, and are, together with such depositions and 
eoognizances as the last mentioned justice shall take 
Q £e matter, to be transmitted to the clerk of the 
XKirt where the party is to be tried. Provision is 
hsa made for the payment of the costs of the 
Donstable. 

Duty of Justice upon a backed Warrant to hear the 
ease.]— In cases where a party is apprehended upon a 
iMicked warrant, it will rarely occur that there will be 
any witnesses in attendance to give evidence; the duty 
of the justice in such case will be simply to grant his 
M 2 
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warrant for the conveyance of the accused before a i 
justice, within whose jurisdiction the offence was oom- , 
mitted. If, however, the witnesses are ready with < 
their evidence, it will be his duty to hear them, m' | 
which case all the provisions of the statute hereailter 
referred to, and the practice thereon, should be careful^ 
observed. 
The following may be the warrant: — 

WARRANT TO CONYRT THE ACCUSED BEFORE A JD8TICB OF IHI 
COUNTY, ETC., IN WHICH THE OFFENCE WAS COMMITTED. 

-i To W. T., constable of , and to aU other peace offioen <% 

to vnL y in the said (county) of 

Whereas A. B., of (labourer^ hath this day been charged i" 

before the undersigned, (one) of Her Majesty's justices of the peace io 
and for the said {county) of , for that (^., as in the loammt to ^ 

apprehend)', and whereas (/)* hare taken the deposition of C. D^* ^ 
witness examined by (me) in this behalf; but inasmuch as (/) *'am ^ 
informed that the principal witnesses to prove the said offence agiint ^ 
the said A. Q. reside in the {county) of C^ where the said ofiRsoee if ^ 
alleged to have been committed : these are therefore to command yon, it 
the said constable, in Her Majesty's name forthwith to take and coDTflf ^ 
the said A. B. to the said (county) of C, and there carry him befbie I 
some justice or justices of the peace in and for that (county)^ and neir i 
unto the (parish of D.\ where the offence is alleged to have been com- t 
mitted, to answer further to the said charge before him or them, and to '! 
be further dealt with according to law; and (/) hereby further com- 
mand you, the said constable, to deliver to the said justice or justices ; 
the information in this behalf,'*' and also the said deposition of G. D^* 
now given into your possession for that purpose, together with this 
precept. 

Given under my hand and seal this day of , io the 

year of our Lord , at , in the (county) aforesaid. 

J. S. [l. s.] 



* If no witnesses have been examined^ omit the words between ike 
asterisks * ♦. 
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Payment of Consiabk^s Expefues."] — ^The statute con- 
lbs a form of order upon the treasurer for the payment 
if the constable's expenses in conveTing the accused, 
IQismnt to the 23rd section. 

' Offences commuted on the high seas or abroad.'] — 
When anj indictable offence is committed on the high 
seas, or in anj creek, harbour, &c., within the jurisdic- 
tioQ of the Admiraltj, or in any parts abroad, power 
igiyen to any justice within whose jurisdiction the 
ftrty happens to be to cause him to be apprehended 
ttd brought before him to answer to the charge : (sec- 
ion 2.) And in such case the following directions are 
ffnai as to the warrant : — 

rABSAHT TO APPRBHBND A PBBSOK OHARGBD WTTB AN 
mHCTABLB OFFENOB, COMMITTBD ON THB HIGH SBA8 OB 
ABBQAD. 

For ofimem committed on the kigh seat the warrant majf he the tame 
• m erdmary oatet, but describing the offence to have been committed 
'm. the high seas, oat of the body of any coonty of this realm, and 
rUnn tiie jurisdiction of the Admiralty of England." 

For offences committed abroad for which the partiet may be indicted 
■ iSds cowUry, the warrant alto mag be the tame at in ordinary catet, 
wi describing the offence to have been committed ** on land, oat of the 
[Jiatted Kngdom, to wit, at , in the kingdom of ;" or^ at 

, in the East Indies;" or *' at , in the island of , 

in the West Indies," or as the case mag be. 

Warrant may he granted and executed on a 
Sumday,] — ^Any warrant of apprehension before men- 
tioned may be granted and executed on a Sunday: 
(section 4.) 

Search Warrant,'] — ^It not unfirequently occurs 
that, without any direct proof of guilt existing against 
a party, there is, nevertheless, evidence of his possession 
of stolen goods, which the owner is in a condition to 
identify. In such a case, criminal proceedings are 
often initiated by an application to a justice for a ^earcA 
M 3 
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warrant, which being granted, the scuspected prenuflOl ^• 
are searched by a constable, when, should the goods 1i6 -= 
discovered, they are taken possession of, and tbs -'= 
occupier of the premises whereon they are found is 
himself apprehended, and brought before the magistnte . 
to answer the charge either of having stolen, or reoeif«d *. 
them knowing them to have been stolen. 

How to obtain a Search WarrantJ] — When, thexe^ ,: 
fore, a party whose goods have been stolen Ini* .^i 
reasonable grounds for suspecting that they are upon As ^ 
premises of some particular person, he should go befiM \r± 
a justice having jurisdiction in the district where the 
premises are situate, and make oath by himself or liii s 
witnesses of the facts upon which he founds his appfi- : 
cation ; and upon satisfying the justice, either that the 
goods were stolen, or that there is reason to suspect 
they are stolen, and that there is also reason to beUew 
they are upon the premises indicated, he will grant his - 
warrant not only to search the premises and seize the 
goods, but to apprehend the party in whose pofisesaoD j* 
they may be found : {EUee v. Smith, 1 DowL h B7. {^ 
97.) Under the Larceny Act, 7 & 8 Geo. 4, c 29,itifl ^ 
enacted by section 63, that if any credible witness shiD ^ 
prove upon oath before a justice of the peace a reason- ^ 
able cause to suspect that any person has in his posses- '^ 
sion, or on his premises, any property whatsoever, on or ^ 
with respect to which any offence punishable by that •■ 
act, either upon indictment or summary conviction - 
shall have been committed, the justice may grant a - 
warrant to search for such property as in the case of 
stolen goods. 

Manner of executing a Search Warrant"] — Great 
caution should be observed in executing tliis warrant. 
The constable to whom it is directed will be the partj 
intrusted with it, but he should be accompanied to the 
premises by the owner of the property, or some other 
person who is enabled to point out and swear to the 
goods in question. If the premises are closed, and the 
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able is denied admission afler demand and disdos- 
ds authority and the object of his visit, they may 
irced open by him. In making the search, care 
. be observed that no other goods than those 
rnated in the warrant, or such as have been 
dly stolen, be seized: ( Crozier v. Cundy^ 6 B. & C. 
) Should the goods sought for be found, the con- 
e will seize and keep them in his possession, and 
ill then also, by virtue of his warrant, apprehend 
)erson on whose premises they have been found, 
^e him before the magistrate to answer the charge 
ih will then be preferred against him. 

yrm of Search Warrant,'] — ^The following may be 
brm of the warrant : — 

aSABCH WARBAKT. 

. ^ To the coDstable of , and to all other peace officers 

u\ in the said (ootmty) 

lereas A. B., of , in the said coantj iffwman\ hath this day 
information and complaint on oath before me, J. P., esquire, one 
r Majesty's justices of the peace in and for the said (county), that 
•Uowing goods, to wit (here specify the articles stolen, or some 
o thereof), the property of the said A. B., have ktely been felo- 
y stolen, taken and carried away from a certain dwelling-house 
remises at the , in the said county, and that he hath just 

to suspect, and doth suspect, that the said goods, or some part 
iif, are concealed in the {dwelling -house) and premises of C. D., 
, in the said (county\ (labourer): these are therefore to 
rise and command you, or one of you, with proper assistance, to 
the said (dweHUng-houee) and premises of the said C. D. in the 
ime, and there diligently search for the said goods; and if the 
, or any part thereof, shall be found upon such search, that you 
; the goods so found, and also the body of the said C. D., without 
r before me, or some other justice of the peace for the said (county), 
) dealt with according to law. 

Given under my hand and seal at , in the said (county), 

the day of , in the year of our Lord 185 . 

J. S. [l. 8.] 



J 
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Search Warrant may ht granted and executed on a 
Sunday.'\—Bj the 4th section of the l\ h 12 Yict. 
c 42, a search warrant may be granted and issued on s 
Sunday, and consequently may be executed on that day. 

Importance of obtaining a Search Warrant in the 
first instance,"] — ^In very many cases, particulariy 
where the charge is likely to mould itself into one of 
receiving goods knowing them to have been stolen, 

the obtaining of a search warrant in the first instance ^ 

will be the most advisable course, since the prosectrtor ^^ 

is thereby enabled at the same time both to seize tlie ^ 
goods upon the premises before they are made away 

with (and so obtain cogent evidence in support ^ 

of his case), and apprehend the party suspected of ^ 

guilt in the transaction ; whereas, if a warrant to • ^ 

apprehend merely be obtained in the first instance^ -. 

great, if not insurmountable difficulties may afterwards ^ 

be experienced in getting at the property, and thus a . 

case, otherwise almost conclusive, may entirely fail for . 

want of the necessary evidence for its support ^ 
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CHAPTER IX. 

RANGE AND NON-APPEARANCE OF THE PARTIES 
IMPELLING ATTENDANCE OF WITNESSES— AD- 
INMENTS, ETC. 

<:eedings when party apprehended without war- 
— If the party has been apprehended without 
nt, he maj he immediately taken before a justice, 
he case at once be disposed of. It is rarely, 
rer, that an examination immediately upon the 
can conveniently be gone into ; and where this is 
le prosecutor will be informed of the time and 
when and where it will be necessary for himself 
is witnesses to attend. 

ity of Prosecutor to be in attendance.^ — It will 
fore be the duty of the prosecutor to be in 
lance ready to substantiate his charge at the 
and place indicated, and to wait in attendance 
the case is called on. Should the prisoner have 
apprehended upon a warrant, the charge will then 
oceeded with, unless for some sufficient reason the 
es think fit to adjourn it to a future time, 

m-appearance of Defendant upon being summoned 
oceedings thereupon,"] — If the party has only been 
loned, and he do not appear, his name should be 
1 in the purlieus of the court, so that no doubt 
id exist of his having failed to obey the summons. 
9tli section of 11 & 12 Vict. c. 42, describes the 
}e of proceeding where the party fails to appear 
i the summons, and it enacts — 
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That the constable or other peace oflScer who shall have served te '■ 

same m manner aforesaid, shall attend at the time and place, andW' ^ 

fore the jostices in the said summons mentioned, to depose, if neoewifi ^ 

to the serrice of snch sammons; and if the person so senred sbsll ail fi 

be and appear before the justice or justices at the time and place mah i:* 

tioned in such sammons, in obedience to the same, then it shsll bi c 

lawful for such justice or justices to issue his or their warnmt for sp> '^ 

prehending the party so summoned and bringing him before voA fik 

justice or justices or some other justice or justices of the peace forthi ^c; 

same county, riding, dirision, liberty, citj, borough or place, to $umt <i* 

the charge in the said information and complaint mentioned, and to bi l^i 

further dealt with according to law. h\ 

ti 
If, therefore, the defendant fisiil to attend, th« ^^ 

magistrates will examine the constable on oath as to ^ 

the service of the summons. If it has not been legallj 

served, as provided for by section 9 (an/e, p. 119]^ .^j 

they will either issue another summons, or grant % -^^^ 

warrant of apprehension ; but in the latter case thex 

must, pursuant to section 8, take an information is 

writing and upon oath : (see as to service of snmnKjoi 

antCy p. 40.) K, however, it appear that the summooi ^ 

has been duly served, the magistrates may issue their j^ 

warrant of apprehension without taking any fresh -^ 

information of any kind. n. 

Appearance of Defendant — non-appearance ofPror^ . 
secutor — Adjournment, Discharge, Commitment, or ^ 
Bailing of Defendant^ — Should the defendant appear, 
and the prosecutor not, nor any one on his behalf, andno ^ 
satisfactory reason be given for his absence, the justices 
may discharge the party; or if any satisfactory reason 
should present itself to their minds why this course ; 
would be undesirable, it will be competent to them to 
remand the accused to a future time, and this they 
have ample power to do by virtue of the 21st section 
of the 11 & 12 Vict. c. 43, which enacts — 

That if from the absence of witnesses, or from any other reasonable 
cause, it shall become necessary or advisable to defer the examination or 
further examination of the witnesses for any time, it shaH be lawful to 
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V the justice or justices before whom the accused shsU appear, 
irooght by his or their warrant, from time to time to remand the 
iccQsed for such time as bj such justice or justices in their dis- 
shall be deemed reasonable, not exceedinf; eight clear dajs, to 
imoo gaol or house of correction, or other prison, lock- up house 
} of security in the county, riding, division, liberty, city, borough 
B for which such justice or Jubtices shall then be acting; or if 
land be for a time not exceeding three clear days, it shall be 
for such justice or justices rerbally to order the constable or 
irson in whose custody such accused party may then be, or any 
instable or person to be named by the said justice or justices in 
half, to continue or keep such party accused in his custody, 
bring him before the same or such other justice or justices 
be there acting, at the time appointed for continuing such 
fction. 

e same section then provides that the accused 
)e brought up before the expiration of the time 
hicli he is remanded. It also enacts that, instead 
fining the accused in custody during the period 
aaand, he may he discharged, upon his entering 
i recognizance with or without surety or sureties 
lioned for his appearance at the time and place 
uted ; and if he shall h\\ to appear, the justice 
certify the non-appearance upon the back of the 
^nizance, and transmit it to the clerk of the peace 
he county, &c., to be proceeded upon in like 
ler as other recognizances, and such certificate 
3 be deemed prima facie evidence of such 
appearance of the said party : (see post, pp. 1 32, 
) 

tUices cannot go into the case in the absence of the 
ndant,^ — The importance of securing the attendance 
e accused is seen in this, that without his personal 
jnce the justices have no jurisdiction to enter into 
ase; and herein consists an important distinction 
een such a case, and a proceeding by way of 
Qary conviction in which, as has been seen (ante^ 
), on the non-appearance of the defendant the 
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justices may proceed to hear the case ex parte, and 
finally determine the same. 

Appearance of both Parties — AdjotimmentsJ}^. 
Upon both parties appearing, the case will be proceedei 
with, unless some application is made for an adjoorn- 
ment. Upon the subject generally of adjournments, the ' 
justices, as before has been shown (ante, p. 130), hare 
full discretionary powers, and it is hardly necessaiy to 
add, that whenever a reasonable ground for an adjourn- 
ment is established by either party, the justices should ^ 
grant it, first, however, being satisfied that no injury to ^ 
the interests of public justice is likely to result. 

Adjournments^ for how long a period.'] — It has 
before been seen (ante, p. 131 ) that, by section 21 of the 
1 1 & 12 Vict. c. 42, the remand may be from time to time ^ 
for a period not exceeding eight clear days. In such casei . 
the remand must be by warrant But if the accused :r 
is to be remanded for any period not exceeding thrm ^i 
clear days, then it may be effected verbally, and with- ^i 
out a warrant; and with reference to committing the ^« 
defendant to custody pending an adjournment, the a 
power to do so is not dependent upon the fact of the t 
defendant having been apprehended, for the right thus t- 
to commit equally exists though he appeared volan- c 
tarily to a summons. 

The following may be the forms : — 

WARRANT REMANDING A PRISONER. 

^ To the constable of , and to the (keeper of (he H<mi 

to wit, J of Correction) at , in the said (county) of 

Whereas A. B. was this day charged before the undersigned, (o"^) ^ 
Her Majesty's justices of the peace in and fur the said (county), fortbitv 
(4'C., as in the warrant to apprehend); and it appears to me to be 
necessary to remand the said A. B.: these are therefore to oommiDd 
yon, the said constable, in Her Majesty's name, forthwith to convey the 
said A. B. to the (House of Correction) at , in the said (comii$)i 

and there to deliver him to the keeper thereof, together with this pre- 
cept; and I hereby command you, the said keeper, to receive the said 
A. B. mto your custody in the said (House of Correction), and there 
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idj keep him until the day of instant, when I hereby 

mnand yon to have him at , at o'clock in the forenoon 

the same day, before (me) or before snch other justice or justices o 
H peace for the aaid (counUf) as may then be there, to answer farther 
itke said charge, and to be farther dealt with according to law, unless 
M shall be otherwise ordered in the mean time. 

(Hren under my hand and seal this day of , in the 

year of our Lord , at , in the (county) aforesaid. 

J. S. [l. 8.] 

If a second remand has taken place, this warrant 
lay easily be adapted to meet that state of things — 

KECOONIZANCB OF BAIL INSTEAD OF REMAND ON AN 
ADJOOBNHENT OF EXAMINATION. 

1 Be it remembered, that on the day of , io tlio 

} wU. 3 ye*r of our Lord , A. B. of (lahourei), L. M. 

(grocer), and N. 0. of (6uteAer), personally came befom 

B^ (one) of Her Majesty*s justices of the peace for the said (courUt/), 
d aererally acknowledged themselres to owe to our Lady the Qufen 
e several sums following: that is to say, the said A. B. the sum of 

, and the said L. M. and N. 0. the sum of each, of good 

lA lawful money of Grreat Britain, to be made and levied of their several 
lods and chattels, lands, and tenements respectively, to the use of our 
lid Lady the Qaeen, her heirs and successors, if he, the said A. B. fail 
1 the condition indorsed. 

Taken and acknowledged the day and year first above mentioned, 
at , before me, J. S. 



The condition of the within- written recognizance is such that, wherea<i 
be within-bounden A. B. was this day (or on last past) charged 

nfove me, for that (^., as in the toarrant); and whereas the examina- 
in of the witnesses for the prosecution in this behalf is adjourned until 
be day of instant ; if, therefore, the said A. B. shall appear 

lelbre me on the said day of instant, at o'clock in 

be forenoon, or before such other justice or justices of the peace for the 
Bid (county) as may then be there, to answer (^further) to the said 
haige, and to be further dealt with according to law, then the said re- 
i to be void, or else to stand in full force and virtue. 
[M.C.] N 



134 PETTT SESSIONS. 



MOnCB OP SUCH BEOOOiaZAKCB TO BB QTVES TO THB AOCUBKD 
AND HIS 8UBETIB8. 

) Take notice that 70a, A. B., of , are bound in the iom 

to wU, y of , and your sureties L. M. and N. O. in the soffl 

of each, that jon, A. B., appear before me, J. S., one of Her 

Majesty's justices of the peace for the (county) of , on 1 the , 

day of instant, at o'clock in the forenooo, at » or ,. 

before such other justice or justices of the peace for the same (eomlf) ,< 
as may then be there, to answer further to the charge made against JN ^ 
by C. D., and to be further dealt with according to law; and unlesiyofl^ !j 
A. B., personally appear accordingly, the recognizance entered into If jg 
yourself and sureties will be forthwith levied on you and them. ^ 

Dated this day of , 185 . :^ 

J. S. j 

CERTIFICATE OF KON- APPEARANCE TO BB UIDOBSED ON THB ^ 
BEOOGNIZANCE. ^^ 

I hereby certify that the said A. B. hath not appeared at the time *^ 
and place in the above condition mentioned, but therein hath made 
default, by reason whereof the within- written recognizance is forfSnted. ^ 

J. S. 

The practical mode of taking the recognizance has 
been stated at page 48, ante. 

Mode of compelling attendance of witnesses for the 
prosecution,'] — It will often occur, that in order to 
substantiate the charge on the part of the prosecutioii} 
it is necessary to have the evidence of some unwilling 
witness. In such case, the Legislature has empowered 
the magistrates to compel the attendance of witnesses 
either by summons or warrant. The 1 6th section of the 
11 & 12 Vict. c. 42, enacts— 

That if it shall be made to appear to any justice of the peace, by the 
oath or affirmation of any credible person, that any person within the 
jurisdiction of such justice is likely to give material evidence for the 
prosecution, and will not yoluntarily appear for the purpose of being 
examined as a witness at the time and place appointed for the ezamioS' 
tion of the witnesses against the accused, such justice may and is hereby 
required to issue bis summons to such person, under his hand and sell) 
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Dg him to be and appear at a time and place mentioned in sneh 
D8, before the said jnstice or before snch other jostice or jnstices 
peace for the same countj, riding, division, liberty, citj, borough 
B as shall then be there, to testify what he shall know concerning 
tfge made against snch accused party. 

hen compulsory process can be obtained against a 
M.3 — To justify a summons being issued to a 
iss, it is necessary, as appears from the fore- 
section, that a deposition should be made on 
or affirmation: 1st, that the witness is within the 
liction ; 2nd, that he is likely to give material 
nee ; and 3rd, that he will not attend voluntarily 
le purpose of being examined. In a subsequent 
of the same section, the justice is empowered to 
his warrant of apprehension in the first instance 
ist a witness ; but in that case he must be satisfied 
ath or affirmation, that it is probable the witness 
not attend without being compelled, 
[us part of the section is as follows : — 

if soeh justice shall be satisfied, by evidence upon oath or affirma- 
bat it is probable that such person will not attend to give evidence 
tt being compelled so to do, then, instead of issning such summons, 
1 be lawful for him to issue his warrant in the first instance, and 
, if necessary, may be backed as aforesaid. 

le following are the forms given by the statute : — 

SUMMONS OF A WITNESS. 

fTo E. F., of , (labourer,) 

Whereas information bath been laid before the undersigned, 
)f Her Majesty's justices of the peace in and for the said (county) 
, that A. B. (4c., tu inthe summona or uxtrrant agamtt the 
i), and it hath been made to appear to me, upon (oath)j that yon 
sly to give material evidence for the (prosecution): these are 
Mre to require you to be and appear before me on next, 

o'clock in the forenoon, at , or before such other justice or 

s of the peace for the same county as may then be there, to 
N 2 
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testify what jon ahall know oonoerniog the said charge so made agalMt c 
the said A.B. aa aforeeaid. Herein fail not. 

GiyeD under mj hand and seal, this daj of , iotht r 

year of oar Lord , at , m the (eowi^f) afbresiid. « 

J. S. [L.8.] 

WABBANT FOB A WmTKSB UT THB HBST DISTAirCB. ^. 

) To the constable of , and to all other peaee oOmi il ^^ 

to wit. y the said (ootmty) of • '<> 

Whereas information hath been laid before the nnderrigned, (cm) 4 ^ 
Her Majesty's justices of the peace for the said (potmtji) of , tlirt ^ 

(^., a$inthe ttmmoru); and it having been made to apfwar to {m), '^ 
npon oath, that E. F., of (labourer)^ is likelj to gire matsriil ^ 

evidence for the proeecntion, and that it is probable that the said E. F. ^i 
will not attend to give evidence without being compelled so to do; iSbm ^i 
are therefore to command jou to bring and have the said E. F. befin ^ 
me on , at ' o'clock in the forenoon, at , or bclbn it 

such other justice or justices of the peace for the same (amntp) tf ' 
may then be there, to testify what he shall know concerning the sud 
charge so made against the said A. B. as aforesaid. 

Given under my hand and seal this , day of , in 

the year of our Lord , at , in the (cotm^) aforesidd. i 

J.S. [L.8.] - 

Warrant against a witness an his failing to appear . 
to a summonsJ] — If the witness has been duly served 
with a summons, and he fail to appear at the proper 
time, and no sufficient excuse is offered for his absence, 
then, upon proof upon oath or affirmation that the 
summons has been served upon him either personalij 
or by leaving it for him with some person at his last 
or most usual place of abode, the justice or justices 
may issue a warrant under hand and seal to apprehend 
him (sect. 16.) 

The following is the form prescribed : — 



WABBANT WHEBE A WITNESS HAS NOT OBEYED A SUMMONS. 

To the constable of , and to all other peace officers in 

the said (county) of 
Whereas information having been laid before the undersigned, (ofM)o( 



to vfU. 3 



CHARGES OV INMOTABLB OFFENCES. 187 

r UMJmtfB jastioes of the paaoo in and for the said (ooimty) of , 

t A. B. (^c^ at in the tymmont); and it having been made to appear 
m), upon oath, that E. F., of (Jabourer)^ was likely to gi?e 

erial eiridenoe for the proeeoatioii, I did dnly issoe mj summons to 
said £• F., requiring him to be and appear before (me) on , at 

, or before such other jnstioe or justices of the peace for the same 
Nty) as might then be there, to testify what he shoold know respect- 
the sud charge so made against the said A. B. as aforesaid; and 
reas proof hath this daj been made before me, upon oath, of snch 
moiiB haTing been dnlj senred npon the said E. F^ and whereas the 
E. F. hadi neglected to appear at the time and place appointed bj 
laid sonmions, and no just cause has been offered for such neglect : 
e are tharefore to coomiand yon to bring and hare the said E. F. 
ra ma on , at o'clock in the forenoon, at , or 

re such other justice or justices of the peace for the eameXco*"^) 
lay then be there, to testify what he shall know oonoeming the said 
rge 90 made against the said A. B. as aforesaid. 

Given under my hand and seal, this day of , in the 

year of our Lord , at , in the (countj/) aforesaid. 

J. S. [l. 8.] 

Mode of compelling attendance of a witness who is 
f of the jurisdiction. "] — ^It will be observed that a 
nmons or warrant can only be issued when the 
tness is within the jurisdiction of the justice, though 
16 afterwards remove out of such jurisdiction the 
rrant may be backed : (section 15.) If, therefore, it 
necessary to have the testimony of a witness, who 
U not Yoluntarily attend, and who is not within the 
isdiction of the justice before whom the charge is 
be heard, the only mode of compelling his appear^ 
» is by a Crown ()ffice subpoena, which issues upon 
plication out of the Crown Office in London, and 
lich may be followed by an attachment if disobeyed: 
■eg, V. Greenaway^ 7 Q. B. 126; Reg. v. Carey^ 
(J. B. 126.) 

A witness cannot demand his expenses in the first 
itanctf.] — A witness cannot refuse to attend, upon 
N 3 
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being served with a summons or a subpoena, until his 
expenses are paid : {R. v. James, 1 C. & P. 322.) 

JVo power to compel attendance of witnesses for a 
prisoner — how such witnesses to be obtained, ']'^Th» 
power of a justice to compel the attendance of witnesses 
extends to those only on the part of the prosecution; 
the party accused of an indictable offence, unlike a party 
charged with an offence punishable upon summaiy 
conviction, having no means of compulsorily enfordog 
the attendance of any witness before the committing 
magistrate, except through the process before men- 
tioned of a Crown Office subpoena. If, therefore, it is 
deemed advisable on the part of an accused par^ ^ 
(which it seldom will be) to compel the attendance a ^ 
any witness on his behalf before the committing jostioe^ " 
his only course will be that before adverted to, rf = 
obtaining a subpoena from the Crown Office in London. 
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CHAPTER X. 

THE HEARING. 

pearance of parties at the time of hearing,'] — ^At 
me and place appointed for the hearing, it is the 
of the prosecutor to be in attendance with his 
sses. Kthe accused party be in custody, he will 
roduced by the constable having charge of him. 
has merely been summoned and &il to appear, it 
>een shown in what manner he may be appre- 
id (antey p. 129.) 

eparations for the hearing hy the proseeutorJ] — 
•e, however, appearing to substantiate the charge, 
11 be advisable for the prosecutor or his attorney 

marshal and arrange his evidence, as to present 

the most simple and inteUigible form to the 
3trates. If the case has been placed in the hands 

attorney, he will carefully look to the evidence, 
mbering that, as the testimony is given to the 
es, so will it be taken down in the written depo- 
is which afterwards are to come under the eye of 
udge who ultimately tries the case, and whose 

knowledge of it wiU, in the first instance, 
erived from such depositions ; £Etcts, of the more 
rtance when it is remembered that, upon the 
dtions so taken, the judge may have occasion to 
t the grand jury as to the mode in which they 
Id deal with the bill of indictment. Nor let it be 
Dsed that because the hearing before the justices 
dy preliminary, and not of a final nature, that 



140 PBTTT SESSIONS. 

slight evidence alone will be sufficient to warrant a 
committaL Justices upon such a hearing have a 
right to expect, and ought to insist upon having, the ^ 
best evidence which exists in the case; and, althongii i 
it is not for them to balance evidence, yet such evidence r 
as is produced in support of the charge ought to be of ^^ 
the same nature and quality as that which would be i; 
admitted at the trial of the accused. In preparing^ ^ 
therefore, for the hearing before the committing jastices .^ 
no evidence should be collected that would not be 
admissible upon the trial ; and all that would be re* ^ 
quired upon the trial to support the charge should ^ 
be careMly gathered together for use upon the pre- ' 
liminarj inquiry. - 

Steps to be taken by the accused."] — ^As regards the ^ 
accused, it will bp well for him, if of ability to do so ' 
(and he denies the truth of the charge), to avail him- i 
sel^ at this early stage, of professional assistance. When t 
apprehended, and in custody, he will probably desire , 
the attendance of some attorney, whom to consult; i 
usually, this request is promptly complied with, but as 
the accused has before committal for trial no absolate 
right to an interview with aiiy one, it is sometimes 
refused. Should the constable in charge of the prisoner 
decline to permit the prisoner to see a professional 
adviser, an application might with propriety be made 
to the justice who will hear the case, when, should 
he also refuse the application, there is no other 
remedy : a state of things, no doubt, very inconsistent ' 
with that principle of fair dealing which should ever 
pervade the administration of the criminal law, and 
which few justices, it is believed, would lend them- 
selves to encourage. 

Flctce of hearing not an open court — Counsel or attot' 
ney ojf accused,] — ^It has before been shown {ante^ p. 37) 
that when magistrates are hearing a case suminarily, 
the place in which they sit is an open court of justice, 
to which all the Queen's subjects have a right of access; 
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I |Dd that upon such a hearing the respective parties 
kve, bj section 12 of the 11 d; 12 Vict c. 43, aright 
to have their cases conducted by counsel or attorney, 
dpon an inquiry, however, under the 11 & 12 Vict. 
0. 42, with a view to a committal to trial, this is not so ; 
and the place in which the case is heard is declared 
not to be an open court, and the justices are empowered 
to exclude all persons from it. 
The 19th section thus enacts : — 

That the room or building in which sach jostice or jostices shall take 
aoflh ezaminatioDB and statements as aforesaid shall not be deemed an 
«f80 oonrt for that purpose; and it shall be lawfnl for sach justice or 
jutioes, in his or their discretion, to order that no person shall have 
access to or be or remain in snch room or building without the consent 

cr permission of such justice or justices, if it appear to him or them that 

tiis ends of justice will be best answered bj so doing. 

Under the provisions of this clause, therefore, the 
justices have power to conduct their proceedings in 
private, and so exclude all persons, even including the 
professional advisers of either of the parties. The 
section seems certainly to contemplate, that the exdu- 
8100 will only take place when it shall appear that the 
onds of justice will be best answered by it; but it is 
difficult to conceive any possible case in which the 
Olds of justice can best be answered by revising an 
accused party the assistance of a legal adviser. As 
the law now stands, the depositions of the witnesses 
taken by the magistrate are receivable in evidence on 
the trial, in the event of the death of such witnesses, or 
their being too ill to travel; the importance, therefore, to 
the accused of being enabled to cross-examine through 
the agency of a legal adviser, is as obvious as it is 
great. Common justice declares, that at a time of 
snch peril as that of the examination of the witnesses 
by the conmiitting justice, the accused pariy ought 
not to be deprived of legal professional assistance. 
There is really only one argument of any weight that 
can be advanced in opposition to the permission 
suggested, and that consists in the possibility of the 
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professional adviser taking, advantage of what m^ 
transpire in the justice room, to warn others not ja|/ 
in custody, or otherwise to defeat the ultimate ends ft"^ 
justice. This argument, however, becomes puerile ii • 
the extreme, when it is remembered that counsel aoi ^ 
attorneys are members of an honourable profession, aai 
are directly amenable, in cases of professional obliqnitil . 
to the all-powerful censure of the superior courts, ttt^ 
would, therefore, scarcely lend themselves to a p«h 
ceeding which must necessarily result in their disgnee * 
and ruin. But whether or not the interests of the i, 
public might be endangered is a consideration tf ^ 
trivial importance, when the sacred cause of justice If ^; 
an accused is involved ; indeed, it may well be quee* j- 
. tioned if justice to the public can ever be promote bf .t 
doing injustice to any one of its members. It woiul ^ 
seem, however, that the omission of the Legislature iH 
the 11 & 12 Vict. c. 42, to make an exception in ^ 
&vour of the legal advisers of the accused, was moit ^ 
accidental than intentional; for, upon attention beiif }^ 
drawn to this omission in the statute, the Legislatoil ) 
in the corresponding act for Ireland, passed in tiMi '* 
following year (12 & 13 Vict. c.'68), whilst similarff i 
enacting by section 19 for power to exclude tlie ' 
public, expressly reserves the right of the counsel or ' 
attorney of any person, then being in such court as a 
prisoner, to be present. So that, upon this point, widi* 
out there being any motive for such a distinction^ a 
distinction clearly exists; but one, nevertheless, whidi 
is clearly to be attributed to inadvertency, since there 
cannot be any possible reason for giving to a prisoner 
in Ireland a right which is debarred to a prisoner in 
England. 

Li practice it rarely occurs that either the prosecutor 
or the prisoner is prohibited &om having the assistance 
of a professional adviser; and when the pressing reasons 
for permitting the assistance, coupled with the partial 
recognition of the practice as contained in the 17th 
section, which section directly refers to the cross- 
examination of the witnesses by the counsel or attorney 
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of the aecased, are taken into consideration, it is hoped 
that no bench of magistrates will ever refuse an appli- 
cation of the kind. 

Froeetding with the ease unless adjourned,^ — Upon 
the parties being dulj before the Bench, the case will 
be proceeded with, unless for any sufficient reason an 
a^nmment is requested and granted, of which men- 
tion has before been made (ante, p. 130.) 

Witnesses ordered out of court.^ — At this stage of 
the proceedings a request will probably be preferred to 
the justices to order the witnesses to remain out of 
eourt until they are seyerally required to give their 
e?idence ; in such a case the request should uniformly 
be complied with (as to which see ante, p. 54.) 

Statement of the charge — Variances.'] — ^The charge 
is then read over to the accused from the charge-sheet, 
Bommons or warrant, or it is stated to him in a general 
way. Should there have been a prior information 
or complaint laid, no advantage can be taken of any 
defect therein, either in substance or form, nor for 
any variance between it and the evidence; since, when 
an information is taken, it is not for the purpose of 
being a record in the cases, but to enable the 
justice to judge whether or not he should interfere, 
and to guide his discretion as to the propriety of 
issuing a summons or a warrant (section 8.) So, too, 
by sections 9 and 10 no such objections are to be 
aUowed to any summons or warrant, nor for any such 
variance; but if any variance shall appear to the 
justice to be such that the party charged has been 
thereby deceived or misled, he may, at the request of 
the party charged, adjourn the hearing of the case to 
some future day, and in the mean time remand the 
accused, or admit him to bail. 

Course of proceeding in examining witnesses^ 4rc.] — 
All preliminaries being arranged, the hearing is pro- 
ceeded with ; and here it may be remarked that the 
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accused is not to be called upon to plead, but the case 
is to be substantiated a^inst him in the first instancx^ . 
justices having no functions in indictable offences If "■ 
deal summarily with the accused, even though hb 
openly admit his guilt. The course of proceeding. J 
upon the hearing is set out in the 17th section of tfas 3 
1 1 & 12 Vict. c. 42, which enacts — - « 

■ 
That in all cases where any person shall appear or be brought beAn 

any justice or justices of the peace charged with any indictable offeoee^ | 
whether committed in England or Wales, or upon the high seas or on - 
land beyond the sea, or whether such person appear Toluntarilj opal | 
summons or have been apprehended with or without warrant, or be ii ^ 
custody for the same or any other offence, such justice or justices, befat \ 
he or they shall commit such accused person to prison for trial, or btfiiit ■ 
he or they shall admit him to bail, shall, in the presence of such aeeoni 
person, who shall be at liberty to put questions to any witness prodneed 
against him, take the statement, on oath or affirmation, of those wfai 
shall icnow the facts and circumstances of the case, and shall pot tbs 
same into writing; and such depositions shall be read oyer to and signed 
respectively by the witnesses who shall have been so examined, and 
shall be signed also by the justice or justices taking the same; and the 
justice or justices before whom any such witness shall appear to be 
examined as aforesaid, shall, before such witness is examined, administer 
to such witness the usual oath or affirmation which such justice or justiMf 
shall have full power and authority to do; and if, upon the trial of the 
person so accused as first aforesaid, it shall be proyed by the oath or iffir- 
mation of any credible witness that any person whose deposition shall have 
been taken as aforesaid is dead, or so ill as not to be able to trayel ; and 
if, also, it be proyed that such deposition was taken in the presence of the 
person so accused, and that he, or his counsel or attorney, had a M 
opportunity of cross-examining the witness, then, if such depositioB 
purport to be signed by the justice by or before whom the same purpoiti 
to haye been taken, it shall be lawful to read such deposition as erideooe 
, in such prosecution without further proof thereof, unless it shall be 
proved that such deposition was not, in fact, signed by the justice par* 
porting to sign the same. 

Order of examination of witnesses.'] — The order in 
which the several witnesses will be called will be in 
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tiiediacretioii of the prosecutor or his professional adviser, 
Wiio of coarse will take them in Such succession as 
kest daddates the &cts. As the justices themselves 
vill have little if any previous knowledge of the 
arcomstances of the charge, it is a convenient practice, 
f the prosecution is conducted hj a professional gentk*- 
nan, to permit him to examine his witnesses, and thus 
ilidt thefieu^ts through the medium of his own questions. 

WiimeutM to he xwom or affirmed^] — Before, how- 
rrety the testimony of any witness is taken, it is 
neessarj that he should he sworn or make affirmation 
a those cases in which an affirmation is permitted. 
Upon this subject the reader is referred to pp. 56 and 
S7, anie. It may, however, here be observed that the 
provisions of the 17 ^ 18 Vict, c 125, relative to the 
taking of the solemn affirmation or declaration of 
penons who are unwilling, from conscientious motives, 
to be sworn, will not apply to cases such as those 
mder consideration, the court at this time not being 
Hue of civil jurisdiction. 

The statements of the witnesses must in all cases be 
mde upon oath or affirmation, that is, the oath or 
iffirmation must be administered in the first instance, 
ind not merely administered after the evidence is 
pven : (antey p. 58.) 

Witness refusing to be sworn or examined — Commit- 
nent] — Should the witness refuse to be sworn or 
xamined, he may be committed to gaol for any period 
lot exceeding seven days, unless in the mean time he 
ihall consent to be examined, and answer concerning 
jie matter (section 16.) Under such circumstances 
tlie following may be the warrant of commitment : — 

(TABBAST OF OOMMITMBirr OF A WITNESS FOR REFUSmO TO BE 
SWORN OB TO OIYB EVIDENCE. 

1 To the constable of , and to the keeper of the (^House 

iowit \ of Correction) at , in the said (county) of 

Whereas A. B. was lately charged before the undersigned, (one) of 
[m. C.J o 
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Her Majest/s justices of the peace in and for the said (pountj/) of , 
for that (jfc^f aainthe mmmofM); and it haTing been made to appetr 
to (me), npon oath, that E. F., of , wps likelj to gire maten/ 

evidence for the prosecntion, I dnlj issued mj snmmona to the siii 
£. F., requiring him to be and appear before me on , at , 

or before such other jnstice or justices of the peace as shonld tbn b :: 
there, to testify what he should know concerning the said charge m s 
made against the said A. B. as aforesaid; and the said E.F nowappevr ■ 
ing before me (or^ being brought before me bj virtne of a warrant in thst 
behalf to testify as aforesaid), and being reqmred to make oath or sSr- -. 
mation as a witness in that behalf, hath now refused 90 to do (or, h&ag 3 
dulj sworn as a witness, doth now refuse to answer certain questions ooe- ' 
ceming the premises which are here put to him) without oflforing anj jut 
excuse for such his refusal : these are therefore to command jon, the nid 
constable, to take the said E. F., and him safely to oonyey to the(iroiiii 
of Correction) at , in the (oountj/) aforesaid, and there delim 

him to the said keeper thereof, together with this precept; and I do 
hereby command jou, the said keeper of the said (Houte of CorreeHim), 
to receire the said £. F. into jour custody in the said {Hotm qfCoT' 
rection\ and him there safely keep for the space of days for fail 

said contempt, unless he shall in the mean time consent to be wmm^ 
and to answer concerning the premises ; and for your so doing this ihall 
be your sufficient warrant 

Given under my hand and seal this day of , in ti» 

year of our Lord , at , in the (county) afbfenid. 

J.S. [L.8.] 

Evidence.'] — ^Upon the subject of the evidence, little 
need here be said, except that it should not be supposed 
because this is merely a preliminarj inquiry, that the 
rules of evidence may be relaze(( since the justices 
ought to act upon the same rules as though the case 
were being finally heard and determined in one of the 
superior courts ; sufficient has already been said upon 
this point (ante^ p. 59.) 

Form of Depositions.']— The 1 1 & 12 Vict. c. 42, 
has, by section 17, pointed out the practical form in 
which the depositions of the witnesses are to be taken 
down. The form given is as follows: — 
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DEPOSITIONS OF WITNBSSBS. 

- ^ The examination of C. D^ of (farmer), and £. F., 

hwiL 3 of (labourer)f taken on (pcUh) this day 

tf , in the year of oar Lord , at , in the (county) 

i fer ea a id, before the nndersigned, (one) of Her Majesty's jostices of the 
JMoe for the said (county), in the presence and hearing of A. B., who 
is charged this day before (me) for that he the said A. B., on , 

It (^^ detcribUtg the offence as in the toarrant of commitment.) 

This deponent C. D., on his (oath), saith as folbws (fc., stating the 
ifMfdioB qfthe witness as nearly cu possible in the toords he uses. 
When his deposition is complete let him sign it,) 
And this deponent E. F^ npon his oath, saith as follows (fc.) 

The above depositions of G. D. and E. F. were taken and (sworn) 
before me, at , on the day and year first above men- 

tioned. J. S. 

Care in accurately taking Depositions."] — ^In taking 
the evidence of the witnesses, care should be observed 
to, record it as far as possible in the very words in 
which it is delivered, the exact natural language and 
peculiar phraseology being preserved as nearly as may 
be. It is not, however, necessary to take down all 
that a witness may state, since that which is clearly 
irrelevant or not admissible as evidence, ought not to be 
admitted. K, however, any doubt should arise as to 
whether certain evidence be admissible or not, the better 
plan will be to take it and leave it to another tribunal 
to decide whether it shall be used or not. 

Cross-examination, taking down same in Depositions."] 
— ^As the examination-in-chief of each witness for the 
prosecution is brought to a close, the accused should 
be informed by the Bench that he may put any ques- 
tions, touching the matter, he thinks proper. If the 
party charged has the assistance of a professional 
adviser, such adviser should be permitted to conduct 
the cross-examination, which should be taken down 
by the clerk to the justices upon the same paper, and 
in the same way as the examination-in-chief, taking 
o 2 
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care, however, to distinguish between the two kinds of , 
examination by the word " cross-examination." ^ 

Re-examination,'] — Upon the cross-examinatioB 
being concluded, the witness may be re-examined in _ 
explanation of anything he has said in his cross-ex- 
amination, and indeed there seems to be no reason why^ 
upon ^this inquiry, he may not at any time be called 
back to add to or explain his evidence. 

Adjournments pending the inquirpJ] — At any period 
of the investigation before committal, it is quite com- 
petent to the justices to adjourn the inquiry, and if 
any reasonable suggestion is made to them, that the 
interests of justice require an adjournment, such as the 
procuring of fresh evidence, the absence of any of the 
witnesses, or the establishment of fresh cases against the 
accused, such adjournment should be granted, and the 
prisoner be remanded or bailed, as provided for hj 
section 2 1. The witnesses also should be directed to be . 
in attendance again at the time of adjournment. 

Proceeding after an adjoummentJ] — After a remand, 
on the case being resumed, the depositions previously 
taken should be read over, and if the witnesses ahreadj 
examined have any additional evidence to give, it 
should be then taken, the prisoner being at liberty to 
cross-examine as before. The further evidence (if 
there be any), should then be taken with the same 
formalities as before stated. 

Course to be adopted when the evidence for the pr(h 
secution fails to make out a prima fade case.'] — The 
evidence on the part of the prosecution being concluded, 
the justices will pause to consider whether or not a 
prima facie case has been established ; if the evidence 
has failed in doing this, the prisoner should be dis- 
charged. Upon this point the first portion of section 
25 of the 1 1 & 12 Vict. c. 42, says as follows: — 
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Ibat whfln an Uie eridnee ofiand iipoo tlie part of tlit proMcntioD 
ipinit the aeooaed parlj thaU haivv bin hMid, if tlM JMtiM or ju 
tf the peace then preoent afaall be of opudoQ that it it not tnffident to 
fittDch aioenaed'partj npoo hia trial for aoj indietable offence, mch 
ju6u or JQStioee shall forthwith order tnoh aoooaed partj, if in cnt- 
ii^, to be discharged aa to the infbrmation then under inqniiy. 

Catting upon the Aeeutedfor his answer.'] — If the 
justices do not come to this conclusion, then they are 
to caU upon the prisoner for his answer if he choose 
to give one. The 18th section of the above statute 



That alter the examination of all the witnesses on' the part of the 

INMeotioo aa aforesaid shall have been completed, the jostice of the 

|iaos or one of the justices bj or before whom snch examination 

Ai& lunre been so completed as aforesaid shall, withont requiring 

tke attendance of the witnesses, read or caose to be read to the 

aeeossd the depositions taken against him, and shall saj to him 

tkee words, or words to the like effect: — ** HaTing heard the evidence, 

dejon wish to saj anything in answer to the charge ? Yon are not 

aUiged to aay anything unless yon desire to do so, bnt whatcTer yon 

■7 win be taken down in writing, and may be given ineridenoe against 

fn. upon yonr trial." And whaterer the prisoner shall then say in 

nwer thereto shaU be taken down in writing and read over to him, 

ad shaU be signed by the said josUoe or jnstioes, and kept with the 

dflfiositiona of the witnesses, and shaU be transmitted with them as 

hereinafter mentioned ; and afterwards, upon the trial of the said accused 

pOBon, the same may, if necessary, be given in evidence against him 

without further proof thereof, unless h shall be proved that the justice 

or justices purporting to sign the same did not, in fact, sign the same: 

Pnvided always, that the said justice or justices, before such accused 

penon shall make any statement, shall state to him and give him clearly 

to understand that he has nothing to hope from any promise of favour, 

and nothing to fear from any threat which may have been holden out to 

him to induce him to make any admission or confession of his guilt, but 

that whatever he shall then say may be given in evidence against him 

upon his trial notwithstanding such promise or threat 

o 3 
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The proper caution to be given to the prisoner,"] — 
This section points out the course to be pursued; 
namely the depositions are to be read over to the - 
accused, and then he is to be asked the fbUowing 5 
question : — ^^ Having heard the evidence^ do you wish to ^ 
sag anything in answer to the charge f Vou ars not 2 
obliged to sag anything unless you desire to do so^but • 
whatever you say will be taken down in writing^ and fc 
may be given in evidence against you upon your trial 
Towards the latter end of the section, the justice is 1 
required to give the accused clearly to understand, p 
that he has nothing to hope from any promise of ■ 
favour, and nothing to fear from any threat, &c ■ 
Some practical difficulties at first arose in carrying 
out this section, from its being left in doubt, whether 
the caution contained at the latter part of the section 
should in all cases be given in addition to that con- 
tained in the first part. But in the case of Reg, v. 
Sansonie (1 Den. C. C. 545 ; 19 L. J. 143, M. C), it 
was held that the prisoner's statement was admissible, ' 
though the second caution had not been given, which 1 
was only of importance where some previous induce- < 
ment had in fact existed. It was, however, in that ^ 
case recommended that the justices should always give 
the prisoner the second caution, as being the only 
course which would preclude all possibility of question 
as to the admissibility of his statement ; for as it was . 
undecided whether that caution was absolutely neces- , 
sary, when a previous inducement or threat had been 
held out, and the justices could never be certain 
whether such previous threat or inducement had or 
had not been held out, a perplexing question might 
arise as to the sufficiency of the first caution to remove 
the effect on the prisoner's mind of such threat, &c, 
should it turn out in fact, that such threat &c. had 
been held out. Upon this point, Mr. Justice Colebidqk, 
at the Cornwall summer assizes, 1850, in his charge to 
the grand jury, remarked : — " Now it would simplify 
the matter very much, if, as well as printing the first 
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{Mit given in the schedule T)f the act, jou were also to 
pnnt the latter part, so as to prevent any difficulties 
when the case comes on for trial." The question as to 
tbe legal necessity of giving the second caution, where 
some inducement has in &ct heen held out, has never 
yet been determined, probably from the very general 
practice which now obtains of giving both cautions at 
the same time upon all occasions. The double caution 
may be in these words: — ** Having heard the evidence^ 
4o you wish to say anything in answer to the charge f 
You are not obliged to say anything unless you desire 
todo so^ but whatever you say will be tahen down in 
writing, and may be given in evidence against you upon 
four trial; and I give you clearly to understand that 
you have nothing to hope from any promise of favour^ 
osd nothing to fear from any threat which may have 
^(m holden out to you to induce you to make any ad' 
mtsion or confession of your guilty but whatever you 
AUi now say may be given in evidence against you 
fipon your trial, notwithstanding such promise or 
^kreai.'' 

The following is the form given for recording the 
dement of the accused : — 

8TATEMKKT OF THB AOCUSBD. 

) A. B. stands charged before the undersigned, (one) of Her 

to wiL 3 Majesty's justices of the peace in and for the {cwmty) 
iferesud, this day of , in the year of our Lord , for 

that he, the said A. B., on , at , (^., aa m the caption of 

ike deposiiioni); and the said charge being read to the said A. B., and 
the witnesses for the prosecution, G. D. and E. F., being severally exa- 
mined in his presence, the sud A. B. is now addressed by me as follows: 
" Having beard the evidence, do you wish to say anything in answer to 
. the charge ? Tou are not obliged to say anything unless you desire to 
do 80 ; bat whatever you say will be taken down in writing, and may be 
given in evidence against you upon your trial." * Whereupon the said 

* If the additional caution has been given^ it will he proper to add it 
w this place, (See ante, p. 150.) 
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A. B. saith as follows: (here state whatever the prisoner may say, 01 ^ 

in his yery words as nearly as possible. Get him to sign it, if he wiflL) * 

A.B. Ti 

Taken before me at , the day and - 

year first above mentioned. 

J. S. 

The propriety on the patt of the Prisoner^ of hk - 
making a statement, or of withholding «/.] — If tlie 
prisoner has the assistance of a professional adviser, a - 
most important duty will devolve upon him, namely: - 
that of advising his client either to ma^e a statemcait 
of facts to the bench, exculpatory of himself, or to 
decline saying anything' upon the subject. Upon a 
mere unsupported statement of &€ts, the bench, of 
course, will never act, and hence it may at first appear 
that such a statement by a prisoner can be of no possible 
service to him. This, however, is not strictly correct : 
a plain unvarnished statement of facts can never injure 
a really innocent man, whilst their publication at that 
stage of the proceedings, may not only lead to inquiries 
on the part of the prosecution ultimately beneficial to 
himself, but may very greatly influence the bench in 
their judgment upon the subject of admitting hhn 
to baU. Independently of which, a straightforward 
statement made at this time and persevered in through- 
out, not only carries with it a considerable degree of 
weight, but as it is taken down and comes under the 
eye ultimately of the judge who is to try the case, 
it gives him an insight into the entire subject- 
matter, which cannot but tend to the eliciting of th^ 
truth. In cases where such a statement has been 
made, it may undoubtedly be used by the prosecution 
against the prisoner, but if it be the honest statement 
of an innocent man, little fear need be entertained on 
this ground, whilst it is always considered as honour- 
able practice at the bar to put in such statement, 
though it in no way assists the prosecution, but aids 
the prisoner; and, indeed, learned judges have fee- 
quently interifered themselves^ where there has been 
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idisiiiciiiiation on the part of the proeecntion to piit 
k the statement, and have directed it to be read* The 
importance in such a case of the statement of the 
prisoner being before the jury, to be commentel on by 
his counsel in his address to them, cannot be too 
Ughly estimated. Many an innocent man owes his 
acquittal entirely to his having made a straightforward 
statement to the bench, upon the preliminary investi- 
gstion. 

What has here been said, applies only to cases where 
tiie statement appears to be that of an innocent man. 
If the professional adviser has any belief in his client's 
guilt, the policy of observing silence is perfectly 
obvious ; cases undoubtedly will occur in which it 
will be advisable even for an innocent man to remain 
sknt, merely informing the Bench that he reserves his 
defence for a future time ; the existence of a deep-laid 
oooq^iiracy against him, or of a charge supported by 
Use and peijured witnesses, may suggest the pro- 
priety of withholding for the present that statement of 
&ets, the disclosure of which, whilst it might not be 
efficient to induce the Bench to dismiss the charge, 
might enable the other party successfully to direct 
their artifices into a quarter where it is desirable they 
ah&uld be unfelt. Here, at this juncture it is, that the 
tdvice of a professional man becomes of such import- 
ance. 

Address to the Bench by the Counsel or Attorney of 
ike Accused!^ — It is not unusual at this state of the 
proceedings, for the counsel or attorney of the accused 
to address the Bench on his behalf, pointing out the 
circumstances which in his judgment should lead them 
to dismiss the charge ; and although of strict right such 
a course may not be permitted, nevertheless it is one 
which may well be tolerated as tending at the most to 
no other inconvenience than a little loss of time, whilst 
much profit m.iy be derived therefrom, particularly 
with a view to the question of bail. 

In this particular too the professional adviser will 
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exercise a discretion. By addressing the Bench 
his client's case, he necessarily exposes the weak ] 
of the prosecution, and shows by what line of d€ 
he hopes to draw his client through his diffieu 
course which it is needless to observe is one o 
mitigated evil, should his efforts not result ii 
client's immediate discharge. If, therefore, the 
presented by the prosecutor is one that necessaril; 
lead to a committal, an address to the BeD< 
exculpation of the prisoner is a proceeding i 
cannot be too careAilly avoided. 

Calling Witnesses on behalf of the Prisom 
It may be, that the prisoner is id a position to 
by evidence the case established against him, an( 
he is desirous of calling witnesses. Formerly i 
doubted whether or not it was the duty of the magif 
to hear this evidence, but the received opinion i 
present day is, that it is their duty. In the abse 
any judicial decision upon the subject, it may b( 
venient to refer to the opinion of four very ei 
and learned personages, namely, the present Att< 
General (Sir A. E. Cockbum), Mr. Crompton 
Mr. Justice Crompton), and Messrs. Ellis and 
given upon a case submitted to them by the magii 
of Leeds. That case raised {inter alia) the foil 
questions : — 

First, Is it incumbent on the magistrate before 
an indictable offence is in course of preliminary 
ligation, to hear and examine witnesses adduced 
prisoner as his answer or defence to the charge s 
him ; or has the magistrate any discretion to rec< 
reject such evidence; and if any discretion, oi 
kind or nature is it, and how ought it to be ex< 
by him ? 

Second, If the prisoner's witnesses are to be 
and examined, should those examinations take 
€^ter the prisoner has made his voluntary stat 
or at what other stage of the proceedings ; and 
the examinations of the prisoner's witnesses h 
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f iMe or be in writing, and if the latter, onght they to 
\b Signed by the witnesses and the magistrate in the 
ame way as examinations taken on the part of the 
insecution ? 

IlUrd. If the examinations of the prisoner's witnesses 
«B to be reduced into writing, is it the duty of the 
SHnmitting magistrate to transmit the same, with the 
•laminations taken on the part of the prosecution, to 
tte assizes or sessions where the prisoner is to be tried ? 

Fourth, Is it the duty of the conmiitting magistrate 
to bind over the prisanet's witnesses (who have been 
examined) to appear and give evidence on the trial, or 
ks the magistrate any and what discretion on the 
nlgect, and how is that discretion to be exercised ? 

To these questions the following answers were given : 
^^ The law on the subject of the examination of wit- 
MBses adduced by prisoners on their examination before 
JKtioes of the peace, appears to as to be open to con- 
iderable doubt, which it would be desirable to have 
deured up by further legislation. 

** First. The question firstly submitted to us is cer- 
tainly not free from difficulty, but considering that the 
pictice under the old statutes (1 & 2 PhiL & M. c. 13, 
nd 2 & 3 Phil, h M. c. 10), as stated by Dalton, 
Comt. Just ch. 165 (ed. 1746), was to examine a 
prison^s witnesses, and that the language of the 1 1 & 
12 Yict. c 42, s. 17, admits of such a construction, and 
tiiat the interests of justice require it, we think that it 
II incumbent on magistrates to hear and examine such 
cf the witnesses offered by a prisoner as appear (in the 
hoguage of the statute) to know the facts and circum- 
fetances of the case. 

^ Second. The 18th section prescribes that after the 
ezaminalions of the witnesses on the part of the prose- 
cation shall have been completed, the justices shall 
proceed as therein directed. This seems to point out 
that the stage in the inquiry at which the prisoner is to 
be called upon for his statement (if he choose to make 
one)} is when the examination of the witnesses for the 
proaecution has been completed, and this will in general 
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be the most natural and convenient time for taking tile 
examinations of the prisoner's witnesses ; but some of 
us think that the magistrates have a discretion in tiiis 
respect, and it may be a question whether the partf 
charged is not entitled to make a statement after he 
knows all that will be on the examinations. The exa- /' 
mination of the prisoner's witnesses ought to be taken ^i 
viva voccy and reduced to writing, signed, and certified ii 
in the same way as examinations taken on the part d i 
the prosecution. :; 

" Third, We think it is the duty of the committing * 
magistrate to transmit the examinations of the prisoner's i 
witnesses with the examinations of the witnesses for x 
the prosecution. 4 

" Fourth, We think it is not the duty of the ma- ' 
gistrate to bind over the prisoner's witnesses, with the * 
exception of any of such witnesses who, though adduced ^ 
for the prisoner, give evidence which appears to be i 
material for the prosecution; and it appears to ns 1 
that the magistrate has no discretion in the matter, ;. 
inasmuch as, by the statute, the recognizance can be i 
conditioned only to give evidence against the party 1 
accused." 

The policy of calling Witnesses for the Prisoner,"]-^ 
As regards the policy of calling witnesses on the part 
of the prisoner, this will depend very greatly upon the 
nature of the case established by the prosecution, and 
the probable result of the inquiry. If the case esta* 
blished is such that the proof adduced on the part o( 
the prisoner will amount but at most to a confdct of 
evidence, it will be most injudicious to make use of it) 
8ince» though the preponderance may be somewhat in the 
prisoner's favour, the justices would ultimately decide 
upon committing for trial, it being no part of their duty 
to determine asto the guilt or innocence of a party under 
such circumstances. There are, however, many cases of 
prima facie guilt which the accused, by evidence, may 
be enabled so to explain as to clear up at once the imputa 
tion resting upon him. Thus, upon a charge of larceny, 
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ft may be that the only proof of guilt against him is bis 
fosaession of the stolen property, and it may happen 
tlutt he is in a situation to show, by highly respectable 
Mimony, that he came possessed of the property in a 
perfectly fair and honest manner. Indeed, in all those 
eases where the criminality of the party rests merely 
Bpon a presumption of law which the accused is enabled 
to expliun by evidence, such evidence may be adduced 
irith a reasonable expectation of success. The ques- 
tion to be asked under such circumstances, before 
idducing evidence, should be this : — Will the produc- 
tioQ of the evidence be most likely to result in the 
discharge of the prisoner? If it will, then it will be 
jodicious to offer it ; but, if such a result is not likely, 
then will its production be most unadvisable. 

It is sometimes imagined that if the prisoner has 
enmlpatory evidence, and fails to offer it at the time of 
the preliminary examination, advantage will be taken 
of the omission on his afterwards producing it upon his 
trial ; and undoubtedly there is occasionally reason for 
ids apprehension, though it is exceedingly unfair to 
tress this against an accused party, and learned judges 
ave often reprehended observations which have been 
uide upon this ground. In the case of Beg, v. Clark 
> Cox C C. 230), the prisoner's counsel, in addressing 
16 jury, observed that he should call witnesses to prove 
n alibi i that these witnesses were not examined before 
le magistrate, and perhaps some observations migiit 
a made on that account, as was often done in similar 
uea, but that the witnesses went to the magistrates' 
leeting, and were not called by the advice of the prir 
aoei^B attorney. Upon this Pollock, C. B., said, 
bat " in his opinion no such remark ought to be made 
8 to witnesses not being called for a prisoner when he 
I being examined before the magistrates ; and, if made, 
t would be very improper. Where a prisoner was 
learly spoken to by one or more persons as the person 
vy whom a crime was committed, it would be the duty 
f the magistrates to commit, and it would be quite 
iseless to call witnesses on the part of a prisoner either 
[m. c] p 
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to prove an alibi or anything else in his favour; il 
would be a useless expense to call them twice to prove 
the same thing, and a thing which no discreet attorney 
ought to advise his client to incur. That had alwaji 
been his opinion, and therefore he never allowed audi 
observations to be made." 

Mode of examining, Sfc. Prisonet^s Witne8ses,y^ 
If the prisoner resolves upon calling his witnesses, t£ej 
will be sworn and examined in the same way as the 
witnesses for the prosecution, their evidence being 
carefully taken down by the justices' clerk. Each 
witness will be subject to cross-examination, and re- 
examination in like manner, and so, until the whole 
evidence is disposed of. 

Course to be pursued where a Prisoner accounts for 
the possession of stolen property, "^ — It will sometimes 
occur where a party is charged with theft,, and the 
evidence against him is that of a recent possession of 
the stolen article, that he defends himself by assertingthat 
he received the property in question from a particular 
individual whom he names. If such person so named 
is procurable, and there is nothing to show that the 
statement of the prisoner is an utter fabrication, he 
should be sent for and examined as to the alleged 
fiujt. Upon this point, two or three judges have ex- 
pressed a strong opinion. In Reg, v. Crowhurst 
(1 Car. & Kir. 370);- the prisoner was indicted for 
stealing a piece of wood, the^ property of a person 
named Harman; and it appeared from the evidence 
given on the part of the prosecution, that on the piece 
of wood being found by a police constable in the 
prisoner's shop about five days after it was lost^ he 
(the prisoner), stated that he bought it from a person 
named Nash, who lived about two miles off. Nashwasnot 
produced as a witness for the prosecution, and the prisoner 
did not call any witnesses. Mr. Baron Alderson, in 
summing up, said : << In cases of this nature, you should 
take it as a general principle, that where a man in 
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J^ wkfle possession stolen property is foond, gives a 
T^ iMscmable acoonnt of how he came by it, as by telling 
W fte name of the person from whom he received it, and 
who is known to be a real person, it is incumbent on 
&e prosecutor to show that that account is false ; but 
if the account given by the prisoner be unreasonable 
or improbable on the face of it, the onus of proving its 
troth lies on him. Suppose, for instance, a person 
were to charge me with stealing this watch, and I were 
to say I bought it from a particular tradesman whom 
I name, that is prima facie a reasonable account, and 
I onght not to be convicted of felony, unless it is shown 
tbat that account is a false one." This ruling was 
confirmed in the subsequent case of Reg. v. HugheSy 
(Cox C. C. 1 76), and in the more recent case of Reg. 
T. Smith (2 Car. & Kir. 107), in which Lord Denman, 
C. J., not only approved of i^ but expressly laid down 
lib view of the duties of justices in such a case. His 
Lordship said: '<I quite agree with the case oi Reg, v. 
Crowhurst, which is very correctly reported. It was 
mentioned to me by Baron Alderson at the time when 
itoccarred. If a person in whose possession stolen 
property is found, give a reasonable account of how he 
came by it, and refer to some known person as the 
person from whom he received it, the magistrate should 
send for that person and examine him, as it may be 
that his statement may entirely exonerate the accused 
person and put an end to the charge." This rule will 
of course apply only to the case of a reference not in- 
consistent vnth the other &cts of the case; for if the 
prisoner himself have given various accounts of how he 
came possessed of the property {Reg. v. Debley, 2 Car. 
&Eir. 818), or if circumstances exist in the case which 
render the account unreasonable, or its truth improba- 
ble, the burthen of producing the party referred to is 
cast upon the accused: (Reg. v. Harmer^ 2 Cox 
C. C. 487.) 

Decision of Justices as to discharging or committing 
the FVisoner.2 — ^All the evidence in the case having 
p 2 
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been adduced, the magistrates will decide upon tilw ^ 
course they will adopt, namely, whether they will order 
the accused to be discharged or will commit him fir 
trial. Upon this suliject the 2oth section of the 11 % 
12 Vict. c. 42, contains the following directions: — 

That when all the eridence offered upon the part of the proeeentka 
against the accused party shall have heen heard, if the justice or jiulMii 
of the peace then present shall be of opinion that it is not saffideot ts 
pnt snch accused party upon his trial for any indictable oflfenoe, soflk 
jnstice or j astices shall forthwith order snch accused party, if in eostodyi * 
to be discharged as to the information then under inquiry ; but i( ift 
the opinion of snch justice or justices, such evidence is sufficient to pnl 
the accused party upon his trial for an indictable offence, or if the evi- 
dence given raise a strong or probable presumption of the guilt of SDflb 
accused party, then such justice or justices shall, by his or their wamoti , 
commit him to the common gaol or house of correction for the oomtyf c 
riding, division, liberty, city, borough or place to which by law he nuf .^ 
now be committed, or in the case of an indictable offence committed «a . 
the high seas or on land beyond the sea, to the conunon gaol of tbe ^ 
county, riding, division, liberty, city, borough or place within wbidi ; 
such justice or justices shall have jurisdiction, to be there safely kept > 
until he shall be thence delivered by due course of law, or admit him to 
bail as hereinbefore mentioned. 

Ordering the Prisoner to be discharged.'] — If the 
magistrates come to the determination to discharge tbe 
accused, he should at once be set at liberty. This 
discharge, however, will not operate to prevent his 
being again apprehended, and brought before them 
upon the same charge, if additional facts against him 
should transpire. 

The discretion of Justices in deciding to commit!}— 
The section before quoted very fully explains the 
grounds upon which the magistrate should act in 
deciding to commit for trial, nariiely, the evidence given 
raising a strong or probable presumption of the guilt of 
the accursed party. 

Upon a subject which is so entirely within the dis- 
cretion of the magistrates, it is impossible to lay down, 
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Heoeral roles for their goidance. In Cox v. Coleridge 
i B. & C. 50), Mr. Justice Batlet observes, " I think 
iiat a magistrate is clearly bound, in the exercise of 
sound discretion, not to commit any one unless a 
fima facie case is made out against him by witnesses 
itided to a reasonable d^ree of credit'' Justices in 
6 performance of this portion of their duties will not 
iamee the evidence, and decide according as it pre- 
iiderates, for this would, in fact, be taking upon 
Bmselves the functions of the petty jury, and be try- 
\ the case ; but they will ask themselves, whether 
not the evidence, as it stands, makes out a strong or 
»bable or even a conflicting case of guilt: in any one 
which cases they will do right in committing the 
ty to trial. If, however, from the slender nature 
he evidence, the unworthiness of the witnesses, or the 
tdusiTe proof of innocence produced on the part of 
prisoner, they feel that Uie case is not sustained, 
I that if they committed for trial a verdict of acquit- 
must be the necessary consequence, they will at 
» discharge the accused, and so put an end to the 
[uiry as far as they are themselves concerned. 



p 3 
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CHAPTER XL 

COMMITTING FOR TRIAL— BINDING OVER PROSECUTOB 
AND WITNESSES— ADMITTING TO BAIL. 

Committing to the Sessions — Cases on which th 
Sessions have not jurisdiction.'] — ^If the magistrates 
determine on committing the accused to take his trial, 
they will consider whether such committal sbooH 
be to the sessions or to the assizes. There are numerous 
classes of cases over which the quarter sessions 
have no jurisdiction, and which can be tried alone 
at the assizes (unless removed into the court of 
Queen's Bench.) If the cases, therefore, fidl yntWt 
one of these classes the commitment must be to llie 
assizes. These classes of cases are now all enume- 
rated in the 5 & 6 Vict. c. 38. Section Jstoftlurt 
statute states : — 

That after the passing of this act, neither the justice of the pesee 
acting in and for anj county, riding, division or liberty, nor the reoordff 
of any borough, shall at any session of the peace, or at any adjoanmwot 
thereof, try any person for any treason, murder or capital felony; orfiv 
any felony which, when committed by a person not previously ooDvicted 
of felony, is punishable by transportation beyond the seas for lift ; or 
for any of the following offences (that is to say) : 

1. Misprision of treason. 

2. Offences against the Queen's title, prerogative, person or gOTeni' 
ment, or against either House of Parliament. 

3. Offences subject to the penalties of pramunire. 

4. Blasphemy, and offences against religion. 

5. Administering or taking unlawful oaths. 

6. Perjury, and subornation of perjury. 

7. Making or suborning any other person to take a false oath, affirma- 
tion or declaration, punishable as peijury or as a misdemeanor. 

8. Forgery. 
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9. UnlawfoUj and malieivQslj letttng fin to eropt of Mm, fnio or 
loH or to anj put of a wood, eoppieo or pUotatioD of trtet, or to anj 
Mth, gOTBO, fane or ftm. 

10. Bigamj, and offonoot against tho lawa rdating to marriage. 

11. Abdnctun of womeo and girla. 

II EDdeaTooring to oonoeal the birth of a efaild. 

li, Ofienoes againat anj proviaion of the laws relating to bankmpts 

lineolveDtB. 

4. Compo^ng, printing or pnblishing blatpbemooa, soditiooa or 
uatorj Ubels. 

5. Bribery. 

S. Unkiwfnl oombinationa and eonspiraeies, except oonspiracies or 

linatioDa to commit anj offt^nce which Bqch jnstices or recorder 

tdthrelj have or has jnrisdiotion to try when committed by one 

n. 

'. Stealing or fraodohntly taking or injaring or destroying records 

lOQinenta belonging to any ooort of law or equity, or relating to any 

jedinga therein. 

L Stealing or firandnlently destroying or concealing wills or testa- 

mrj papers, or any document or written instrument being or con- 

og OTidenoe of the title to any real estate, or any interest in lands, 

ments or hereditaments. 

^th the exception of the forgoing cases, the quarter 
dons have a general jurisdiction to trj all indictable 
snces. If the case, therefore, be one over which the 
urter sessions have not jurisdiction, the commitment 
5t be to the next assizes. If, however, the charge be 
i over which the quarter sessions Aai;^ jurisdiction, it 
11, nevertheless, be proper in certain cases to commit 
trial to the assizes. In all cases of unusual difficulty, 
\ justices may so commit ; and this under the 
)viso in their commission, " that if a case of difficulty 
on the determination of any of the premises before 
II, or any two or more of you, shall happen to arise, 
m let judgment in no wise be given thereon before 
a or any two or more of you, unless in the presence 
one of our justices of the one or other bench, or of 
3 of our justices appointed to hold the assizes in the 
tresaid county." However, with the limited and 
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defined jurisdiction of the quarter sessions at the preseni 
day, and the power of reserving a case for the opiniott 
of the Court for Crown Cases Reserved, under tilt 
provisions of the 11 & 12 Vict. c. 78, no cases can - 
well arise on this ground, justifying the magistrates in 
abstaining from committing to the sessions. J 

m 

When to commit to the Assizes,"] — ^The fact whidi 
will determine the justices in committing to the . 
assizes rather than to the sessions, in a case within s 
the jurisdiction of the latter court, will be that of j 
the assizes occurring before the next sessions* The « 
circuits of the judges throughout England and % 
Wales take place half-yearly, within a day or two ol 
the same period in each year, and the order in which 
the various counties is taken is usually the same; and^ 
except with a very few counties during the spring 
circuit, these assizes never conflict with the period « 
holding the quarter sessions; and with respect to those 
cases in which it does conflict, provision is made as has ; 
been shown at page 5. It being, therefore, well known 
at all times which will first arrive, the period for the * 
holding of the quarter sessions or that for the holding '> 
of the assizes, magistrates need be under no difficaltj ^ 
in knowing to which tribunal to commit. The im* ^i 
portance of bearing in mind which court will first J 
assemble, is seen from the fact that where prisoners have ^ 
been committed to the sessions, and an assizes has ^ 
intervened, judges have often, on the non-appearance ^ 
of the prosecutors and witnesses, directed the prisoners t 
so committed to be discharged upon proclamation^ con* ^ 
sidering it to be their imperative duty under their com- ^ 
mission to deliver the gaol, though some doubt certainly 
exists as to the legal necessity of such a course being } 
pur£(tied. * 

It was long supposed that the jurisdiction of the ses- " 
sions was suspended or determined by the arrival in 
the county of the judges of assize. This, however, \ 
has been decided not to be so; though it was suggested 
that it would be highly inconvenient and improper, 



& 
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nDerallj speaking, for the magiBtrates of a countj to 
Md their sessions concurrentlj with the assizes even 
ia a different part of the county: ( Smith v. The Queen 
(m error\ 18 L. J. 207, M. C; 3 Cox C. C. 586.) 

Commiitab to Borough Seisions,^ — With regard 
to committals to borough sessions, other views are 
to be considered. These sessions, as being established 
vith a view to local convenience, stand upon a 
ittting differing firom the county sessions, and the 
fNStion of the occurrence of the assizes may altogether 
(e disregarded. The committab should in all cases 
HMr^ore be to the borough sessions whenever they 
■ay occur, the object of such sessions being to bring 
ikb administration of criminal justice home to the doors 
rf the burgesses, which object would be defeated if 
thry were compelled to travel to the assizes twice in 
4e year to obtain that which they could so much 
uAer and so much more economically obtain in their 
9ini town. 

Commitment to Borough Sessions,'] — ^Where there is 
a local court of quarter sessions, the recorder, in fixing 
Ub sessions, will, however, be guided by the circum- 
stance of whether or not the borough has a gaol of its 
own. If it have, then it is immaterial when the borough 
Sessions take place, since the prisoners committed for 
trial will remain in such gaol until tried or otherwise 
disposed of at such sessions; the judges of assize having 
no jmiadiction over such gaoL If, however, the 
borough have no gaol of its own, and its prisoners are 
oommitted for safe custody under a contract to the 
county gaol or house of correction, then, upon the inter- 
vening of the assizes before the borough sessions, such 
prisoners will be subject to be disposed of by the 
judges under their commission of general gaol delivery. 

Commitment when Bail not given,"] — Having decided 
upon committing the accused to trial, it will be a ques- 
tion probably whether or not he should be admitted to 
bail. The case may be one in which the justices 
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decline to take bail, or the accused cannot procure i^- 
in either of which cases he will be at once committaf 
to prise n. It will be convenient to postpone for liitt 
present the question of bail. 

If the accused is to be committed to custody pur- 
suant to the 25th section of the 11 & 12 Vict c. 4S 
(ante, p. 160), the foUowingis the fortnof the warrant^ 
provided by the act : — 

WARRANT OF OOllMITiaarT. 

> To the constable of , and to the keeper of the (Hum 

iofoU. y fjf C<nrecHon)j at in the said (cotmti/) of 

Whereas A. B. was this day charged before me, J. S^ one of U 
Majesty's jostiees of the peace in and for the said (eounty) of t 

on the oath of C. D. of , (farmer), and others, for tiu» 

(^., tUUing shortly the offence): these are therefore to command jw 
the said constable of , to take the said A. B., and him safelj to 

convey to the (House of Correction) at , aforesaid, and there to 

deliver him to the keeper thereof, together with this precept ; and I do 
hereby command you, the said keeper of the said {ffouee of Correetm), ' 
to receive the said A. B. into yonr custody in the said (^House ofCorreo^ ' 
Hon), and there safely keep him (*) until he shall be thence deHveitd ^ 
by dae course of law. 

Given under my hand and seal this day of , in the 

year of our Lord , at , in the (county) aforesaid. 

J.S. [lb.] 

The foregoing form, though given by the statute, is 
open to the practical objection that it gives no infor- 
mation to the gaoler as to the trial of the prisoner-^ 
namely, whether at the sessions or assizes. It ifl^ 
therefore, suggested as an improvement, that after the 
asterisk *, the following words should be inserted: viz. 
*' until the next assizes (or qttarter sessions oj the peace) 
to be holden at in and for the said county orT 

Execution of Warrant of Commitment — Receipt from 
Gaoler — Expenses of Constable.'] — Upon this warrant 
being delivered to the constable, he will at once convey 
the prisoner to gaol, where he will receive from the 
gaoler a receipt for his delivery. To this receipt the 
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Stable will attach a list of the items of his costs and 
Bnses in conveying the accused to gaol; and upon 
laying this before either the committing justice or 
i other justice of the county or district, and its 
g examined and allowed according as the statute 
ts out, he will make an order upon the treasurer of 
»unty, &c, for payment. If, however, it appears 
the prisoner has sufficient money himself to pay 
3 expenses, or a part, the justice in his discretion 
order it to be so applied. In cases in which the 
able conveying the prisoner is paid by salary (as 
county or borough constabulary), and incurs no 
ional expense, nothing, of course, will be allowed, 
le section of the 1 1 & 12 Vict c. 42, upon this 
ict is the 26th, which enacts as follows: — 

t the eonstable or anj of the cooBtables, or other persons to whom 
id warrant of commitment shall he directed, shall conrej each 
1 person therein named or described to the gaol or other prison 
oed in snch warrant, and there delirer him, together with snch 
t, to the gaoler, keeper or gOTemor of snch gaol or prison, who 
lerenpon give such constable or other person so delivering snch 
r into his cnstodj a receipt for snch prisoner, setting forth the 
nd condition in which snch prisoner was when he was delivered 
e cnstodj of snch gaoler, keeper or governor ; and in all cases 
snch constable or other person shall be entitled to his costs or 
n for conveying snch person to snch prison as aforesaid, it shall be 
for the justice or justices who shall have committed the accused 
or for anj justice of the peace in and for the said county, riding* 
1 or other place of exclusive jurisdiction wherein the offence b 
in the said warrant to have been committed, to ascertain the sum 
onght to be paid to such constable or other person for conveying 
risoner to such gaol or prison, and also the sum which should rea- 
r be allowed him for his expenses in returning; and thereupon such 
shall make an order upon the treasurer of such county, riding, 
D, liberty, or place of exclusive jurisdiction, or if such place of 
ive jurisdiction shall be contributory to the county rate of any 
, riding or division, then upon the treasurer of such county, 
or division respectively, or, in the county of Middlesex^ upon the 
us of the poor of the parish or place within which the offence is 
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alleged to have been committed, for payment to such constable or othar ' 
person, of the snms so ascertained to be payable to him in that behalf; 
and the said treasurer or overseers, npon snch order being produced tD 
him or them respectively, shall pay the nmoxmt thereof to snch ooB- ' 
stable or other person producing the same, or to any person who ibl 
present the same to him or them for payment : provided, nevertbdai^ ^ 
that if it shall appear to the justice or justices by whom any sdA 
warrant of commitment against such prisoner shall be granted as afiM" 
said, that such prisoner hath money sofficient to pay the ezpenM, m 
some part thereof, of conveying him to sach gaol or prison, it shall bl 
lawfnl for such justice or justices in his or their discretion to order tmk |> 
money, or a sn£5cient part thereof, to be applied to such purpose. " 



t. 



The following forms are provided for carrying out 
the foregoing section, after the delivering of the i«i- 
soner to the gaoler: — 

gaoler's rrceipt to the constable for thk frisoveb, ahd 
justice's order thereon for payment of the oonstablb^ 
expenses in executing the oommitment. 

I hereby certify that I have received from W. T., constable of • 
the body of A. B., together with a warrant under the hand and seal of 
J. S., esquire, one of Her Majesty's justices of the peace for the (ewntf/) 
of ; and that the said A. B. was (sober or €u the case majf he) 

at the time he was so delivered into my custody. 

P. K. 
Keeper of the House of Correctioo (or 
Common Gaol) at 
Constable s expenses £ t. d' 

For conveying the above A. B. from , to , i 

{by railway) at per mile \ 

For conveying him to and from railway station .... 
For subsistence of prisoner whilst in custody after commit- 1 

ment, days, at per day. J 

For his lodging, nights, at per night . . . 

Constable, days, at per day (on^) ) 

assistant {if neceisary)^ days, at per day . \ 

Total X 
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P To B. W.^ esqidre, tiMsanr of the said (ooMily) of 

WboDBU W. T., ooortabU of , in the (oowUSy) of , hath 

I indioad unto me J. P., one of Her liajestj'a jnstieee of the peace in 
«d ftr the said (eomiUjf) of , (whereiii the offonoe hereinafter 

MBtkned is alleged to ^hare been committed) the abore receipt of 
ht^ keeper of the (^HomH qf CorfoHfm) at ; and whereas, in 

fniiiiiii of the statute in 8|^ch case made and prorided, I bare 
«a«tanied that the smn which ought to be paid to the said W. T. for 
MiSTiog the said A. B. from , in the said {oomty) of . , 

il tiie said (JSTouss q/'Correct*tm) is , and that the reasonable 

■pases of the said W. T. in retoming will amonnt to the farther snm 
i , making together the sum of . These are therefore to 

ffkt joo as such treasurer of the said (ooim/y) of , to paj unto 

Ai ssid W. T. the said sum of , according to the form of the 

ttfote in such case made and provided, for which pajment this order 
AtU be jour sufBdent Toucher and aothoritj. 

GlTen under mj hand this daj of 185 . 

J. P. 
BeedTed the daj of 185 , of the treasurer of 

tbe {eomtjf) of , the sum of , being the amount of the 

•bore order. 

^ 

Cf binding over the Prosecutor and Wihiesses,'] — 
If the 'case is to be sent to the sessions or assizes for 
trial, it will be the duty of the magistrates to bind over 
the prosecutor and witnesses respectively to prosecute 
and give evidence. 

Who to he bound over to ProsecuteJ] — There ap- 
pears to be no general statutable provision pointing out 
who is to be the prosecutor; nor is it very clear that 
any one in particular can be compelled to enter into a 
recognizance to prosecute. In most cases the facts 
point out who should be the prosecutor — namely, the 
injured party, who, most frequently, is the principal 
witness. It often, however, occurs that the party in- 
jured is incapable of standing in such a position, either 
from tender years or death, and there may be no one 
who feels an interest sufficiently strong to volunteer 
himself as prosecutor. In such case it is usual for the 
[m. c] Q 
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magistrates to require some public functionary, such bb 
the high constable or one of the county or borough 
constabulary, to take upon himself this office, and: - 
although we know of no penalties which can be- - 
inflicted in such a case upon refusal, there is never * 
found in practice any difficulty upon the subject, the < 
duty of a prosecutor being exceedingly simple, and the ^ 
expenses allowed being to a constable a sufficient. ) 
remuneration, in addition to his ordinary pay, toindaee ) 
him readily to undertake the duty. Under the 14? x 
Vict. c. 11, where a complaint is made of offences apon i 
a sei-vant or apprentice under that act, or of any bodily ;i 
injury inflicted upon any poor person under the age of i 
sixteen years, for which the party committing it is i 
liable to be indicted; and the circumstances of which : 
offence amount in point of law to a felony, or an attempt 
to commit a felony, or an assult to conmiit a felony, ; 
and two justices taking the examination shall certify 
that they deem it necessary that the prosecution should . 
be conducted by the guardians, or if no guardians, ; 
by the overseers of the parish in which the offence 
was committed, such guardians or overseers shall, upon 
service of such certificate or a duplicate thereof, conduct 
the prosecution (ss. 6 and 7.) 

Binding over Prosecutor and Witnesses."] — Upon 
the subject generally of binding over the prosecutor 
and witnesses, the 11 & 12 Vict. c. 42, contains some 
practical directions. By section 20 it is enacted— 

That it shall be lawful for the jastice or jostices before ^hom aoj 
SQch witness shall be examined as aforesaid to bind, bj recognizance, 
the prosecQtor and every such witness to appear at the next court of 
oyer and terminer or gaol delivery, or superior court of a county palt- 
tine, or court of general or quarter sessions of the peace at which the 
accused is to be tried, then and there to prosecute, or to prosecute and 
give evidence, or to give evidence, as the case may be, against the party 
accused, which said recognizance shall particularly specify the profession, 
art, mystery or trade of every such person entering into or acknowledgiug 
the same, together with his christian and surname, and the parish, tovm- 
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place of his resideoee ; and if hisjretideDoa be in a city, town 
iQgh, the recognizance al^ aim partioolarlj apedfj the name of 
)et and the nomber (if any) of the boose in which he raaidea, 
sther he ie owner or tenant thereof or a lodger therein ; and the 
ognixaDce, being dnlj acknowledged by the person so entering 
same, shall be snbecribed by the justice or justices before whom 
e ahall be acknowledged, and a notice thereof, signed by the 
tioe or jnstices, shall at the same time be giren to the person 
iierebj; and the seyeral recognizances so taken, together with 
ten information (if any), the depositions, the statement of the 
and the recognizance of bail (if any) in any such case, sh.all be 
1 bj the said justice or justices, or he or they shall cause the 
be delivered to the proper officer of the court in which the trial 
had, before or at the opening of the said court on the first dsy 
itting thereof, or at such other time as the judge, recorder or 
who is to preside in such court at the said trial shall order and 
: Provided always, that if any such witness shall refuse to %nter 
acknowledge such recognizance as aforesaid, it shall be lawful 
1 justice or justices of the peace, by his or their warrant, to 
htm to the common gaol or house of correction for the county, 
division, liberty, city, borough or place in which the accused 
I to be tried, there to be imprisoned and safely kept until after 
d of such accused party, unless in the mean time such witness 
nly enter into such recognizance as aforesaid before some one 
of the peace for the county, riding, division, liberty, city, borough 
e in which such gaol or house of correction shall be situate: 
3d nevertheless, that if afterwards, from want of sufficient evidence 
behalf, or other cause, the justice or justices before whom such 
1 party shall have been brought shall not commit him or hold 
• bul for the offence with which h^ is charged, it shall be lawful 
h justice or justices, or any other justice or justices of the same 
, riding, division, liberty, city, borough or place, by his or their 
n that bebalfj to order and direct the keeper of such common gaol 
Be of correction where such witness shall be so in custody to dis- 
him from the same, and such keeper shall thereupon forthwith 
rge him accordingly. 

e following forms are provided by the statute : — 
Q2 
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RECOONIZAHCB TO PBOSBCVTB OB OIVB KVEDBNCB. 

1 Be it remembered that on t^e day of , in the 

to wit. y year of our Lord , C. D., of , in the towi»% ^ 

of , in the said (county)^ fanner (or C. D., of No. 2, 8tn0l» 

in the parish of , in the borough of (surgeon^ of whidi 

said house he is tenant), personally came before me, one of Her Msjest/i .^ 
justices of the peace for the said (ootmfy), and acknowledged himself to 
owe to our Sovereign kdy the Queen the sum of , of good tod 

lawful money of Great Britain, to be made and levied of his goods ind ^ 
chattels, lands and tenements, to the use of our said lady the QaMt ' 
her heirs and successors, if he, the said C. D., shall fail in the conditioB "^ 
indorsed. 

Taken and acknowledged the day and year first above mentiooel ^ 

at , before me, J. S. *' 

\ 

OONDITIOir TO FBOSEOUTB. 

The condition of the within-written recognizance is such, that wheren 

one A. B. was this day charged before me J. S., justice of the peace (. 

within mentioned, for that (^., aa in ihe caption of the depotUioiu)] f^ 
if therefore he the said C. D. shall appear at the next court of ojer and 

terminer, or general gaol delivery (or, at the next court of geoeni n 

quarter sessions of the peace) to be holden in and for the (eomig) ^ 

of ,(*) and there prefer, or cause to be preferred, a bill of in- t 

dictment for the offence aforesaid against the said A. B., aod there ? 

also duly prosecute such indictment, then the said recognizance to be :j 

void, or else to stand in full force and virtue. - 

CONDITION TO PBOSECUTB AND OIVB BVIDBNCB. 

Same at the last form to i^ asterisk (*), and then thusi and there 
prefer, or cause to be preferred, a bill of indictment against the said 
A. B., for the offence aforesaid, and duly prosecute such indictment, 
and give evidence thereon as well to the jurors who shall then inqniie 
of the said offence, as also to them who shall pass upon the trial of the 
said A. B., then the said recognizance to be void, or else to stand in 
fall force and virtue. 

CONDITION TO GIVE BVIDBNCB. 

SatM as the last form hut one to the asterisk (*), and then thm : 
and there give such evidence as he knoweth upon a bill of indictment 
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w then And there pr e fe rred agaiiift the said A. B. for the offence 
esaid, m well to the jtirors who shall there inquire of the said offence, 
bo to the jurors who shaQ pass upon the trial of the said A. B. ; 
» said bill shall be found a tme bill, then the said recognisance 
> Toid, or else to stand in fnll force and Tirtoe. 

>nCB OF THE SAID RBOOGMIZAHCK TO BE OIVB5 TO THE 
PB08BCUT0B AMD HIS WmrESSES. 

. ^ Take notice that jon G. D., of , are bonnd in the sum 

C 5 of ) to appear at the next coort of (general quarter 

■t qftks peace) in and for the (county) of , to be holdeo 

, in the said (county) and then and there (protectUe and) 
md&ice against A. B. ; and unless yon then appear there and 
ecuie and) gire eridenoe acoordinglj, the recognizance entered 
by 70a will be forthwith leried on jou. Dated this day 

, 185 . 

J. S. 

he practical mode of taking a recognizance, has 
idy been pointed out (ante, p. 49.) 

'ommitment of Witness for refusing to enter into 
ognizance.'] — ^It has been seen that by section 20 
he 11 & 12 Vict. c. 42 (ante, p. 171), a witness 
' refuses to enter into or acknowledge his recog- 
nce, may be committed to prison until the trial, 
!ss before then he consents to enter into it. In 
1 a case the warrant of commitment is to be as 
)ws: — 



_ J To tl 



30MMITMEirT OF WITNESS FOR REFUSINO TO ENTER INTO 
THE RECOGNIZANCE. 

To the constable of , and to the keeper of the (House 

of Correction) at , in the said (county) of 

hereas A. B. was lately charged before the undersigned (one) of 
Majesty's justices of the peace in and for the said (county), 
, for that (fc.f cuinthe tummont to tmtneM), and it having 
made to appear to (nut) upon oath, that £. F., of , was 

r to give material evidence for the prosecution, (/) duly issaed 
sommoQS to the said £. F., requiring him to appear) before (me) 
q3 
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on , at , or before tach other jastiee or Justices of tb . 

peace as should then be there, to testifj what he should know ooik 
ceming the said charge so made against the said A. B. as aktmU^ 
and the said £. F. now appearing before (me), or being brought hdm 
(me), by virtue of a warrant in that behalf, to testify as aforesaid, hiA >; 
been now examined bj (me) touching the premises, but being bj (m) ru 
required to enter into a recognizance conditioned to give eridioei fug 
against the said A. B.^hath now refused so to do : these are tboeftic Hf 
to command jou the said constable to take the. said £. F., andlniii as 
safely to convey to the (fTotiMq/* Correction) at , in the (eovnfy), « 

of , aforesaid, and there deliver him to the said keeper thereof ^ 

together with this precept ; and I do hereby command you, the said 
keeper of the said (House of Correction) to receive the said £. F. inti 
your custody in the said (House qf Correction)^ there to impriioQ ud *!} 
safely keep him until after the trial of the said A. B. for the otoi li 
aforesaid, unless in the mean time such E. F. shall duly enter into sodi ^ 
recognizance as aforesaid, in the sum of pounds, before some one •) 

justice of the peace for the said (county)^ conditioned in the usual fioriB i^ 
to appear at the next court of (oyer and terminer, or general gad i 
delivery, or quarter sessions of the peace), to be holden in and ftr % 
the (county) of , and there to give evidence before the grand ii 

jury upon any bill of indictment which may then and there be pfefeffld 3 
against the said A. B., for the offence aforesaid, and also to give ) 
evidence upon the trial of the said A. B. for the said offence^ if a tna ^ 
bill should be found against him for the same. ^ 

Given under my hand and seal this day of , inthe • 

year of our Lord , at , in the (county) aforeaaid. ■ 

J. S. [l. 8.] 

SUBSEQUENT ORDEB TO DISCHARGE THE WITNBSS. 

I To the keeper of the (House of Correction) at , in the 

to toit. y (county) of 

Whereas by (my) order dated the day of (uMftnt), 

reciting that A. B. was lately before then charged before (me) fv t 
certain offence therein mentioned, and that E. F. having appeared belian 
me, and being examined as a witness for the prosecution in that behalf 
refused to enter into a recognizance to give evidence against the aiid 
A. B., and I therefore thereby committed the said E. F. to 7001 
custody, and required you safely to keep him until after the trial of tlu 
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aid A. & for the oAnee aftrenid, lulMi in Um maaotime be should 
War into such raoognisuioe m •foretaid. And wh«reM for want of 
■fieient eridcnce against the said A. B^ the said A. B. has not 
Imi oomoiitted or holden to bail for the said offence, bat on the 
fttotty thereof^ has been since discharged, and it is therefore not 
iMssaiy that the said £. F. should be detained longer in jroar custody; 
ftsM are therefore to order and direct 700, the said keeper, to discbarge 
flie said £. F. out of your custodj as to the said commitment, and 
ftSBffier him to go at large. 

Given under mj hand and seal, this daj of in the 

year of our Lord , at , in the (county) aforesaid. 

J. S. [L.8.] 

Binding over Minors and Married WomenJ] — ^Before 
he passing of the 11 & 12 Vict. c. 42, when anj of 
be witnesses were minors or married womeuj it was 
isoal to require the ^Either or husband or other com- 
eteiit person to become bound for their appearance; 
uasmnch as they were deemed incompetent to bind 
hemselves, and in default of their being enabled to 
ibtain such surety, they were frequently conmiitted to 
^ for safe custody until the triid took place. Since, 
lowever, the passing of this statute, it may well be 
lonbted if any power of the kind to commit exists ; 
;he statute itself is certainly silent upon the subject, 
ind as it purports to be a complete code for the 
^dance of the justices, and as the committal to prison 
onder such circumstances would operate as a grievous 
hardship upon perfectly innocent parties, the better 
and safer course will be not to exercise such a power. 
Kany of the witnesses, therefore, be minors or married 
women, it will be well to get the parents or husbands 
to enter into recognizances for them if they can be 
procured ; but, upon failure thereof, to take the recog- 
mzance of the witnesses themselves, it being at least 
qiiestionable whether or not they could, since the 
statute seems to apply to all alike, take any ultimate 
advantage of the disability. 

Notices to be given to Prosecutor and ffitnesses.'] — 
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Care will be taken that a notice in the form at page 1?8 t 
be given to the prosecutor and each of the witnesses. v0 

1^ 

Admitting the Prisoner to BailJ] — ^At this stage of u 
the proceedings, the justices will probably be applied m 
to, to take bail for the prisoner's appearance attlie ni 
time of trial ; and, in coming to a decision upon the m 
subject, they will be guided by many considerations, lu 

It will, of course, not be forgotten by the justices that ■ 
the only purpose to be served by a committal to priflcm u 
before trial, is that of securing at such trial the i^ 
personal presence of the accused ; and in considering, i„ 
therefore, whether or not they will take bail for th« ^ 
appearance of the prisoner, every argument and every j, 
view must centre alone in this one object. If, there- « 
fore, the justices feel satisfied that by admitting the ^ 
accused to bail his appearance to take his trial will „ 
not be perilled, their duty to take bail is perfectly ^ 
obvious. Of course, upon such a subject many dr- ^ 
cumstances must be taken into consideration ; and the ^ 
probability of the prisoner's surrendering to take his , 
trial will be more or less influenced by his position in ^ 
life, the magnitude of the charge, the cogency of the ^ 
evidence, and the probable severity of the punishipent; i, 
it being always remembered that, whilst the probal)ility ^ 
of ultimate conviction increases the doubt of the , 
prisoner's surrender, his actual or admitted guilt is , 
not of itself a conclusive reason against admitting him , 
to bail. 

Upon the subject of admitting to bail, the 1 1 & 12 
Vict. c. 42, contains some important provisions. The 
23rd section of that statute enacts — 

That where anj person shall appear or be brought before a jostioe of 
the peace charged with any felony, or with any assault with intent to 
commit any felony, or with obtaining or attempting to obtain property 
by false pretences, or with a misdemeanor in receiving property stolen 
or obtained by false pretences, or with perjury or subornation of per- 
jury, or with concealing the birth of a child by secret burying or other- 
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r with wilfiil or indeooit exfotort of the ptnoo, or with riot, or 
iSMilt in pamumoe of a oootpirmcj to nite wagot, or ■mult 
peace officer in the ezecntion of hia doty, or npoo anj perMn 
n hiB aid, or with neglect or breach of dntj as a peace officer, 
mnj miadciiieanor for the proeecutioD of which the coeta may 
«d oat of the oonntj imte, such joatioe of the peace inaj in hia 
n admit toch person to bail upon hia procnring and producing 
retj or snretieB as in the opinion of each justice will be sof- 
iDBare the appearance of such acensed person at the time and 
Ml and where he is to be tried for soch ofience; and, therenpnn, 
(tice shall take the reeqgnisance of the said accused person and 
rtj or aoreties conditioned for the appearance of such accused 
i the time and place of trial, and that he will then surrender 
9 his trial, and not depart the court without leuTc ; and in all 
lere a person charged with an indictable oflfence shall be com- 

priaoo to take his trial for the same, it shall be kwful at anj 
erwarda, and before the first day of the sitting or session at 
A is to be tried, or before the day to which such sitdng or session 
adjourned, for the justice or justices of the peace who shall haTe 
ho warrant for his oommitment, in his or their discretioo, to 
noh accused person to baO in manner aforesaid; or if soehoom- 
jnatioe or josticesL shall be of opinion that, for anj of the ofienoea 
sfore mentioned, the said accused person ought to be admitted 
he or thej shall in such cases, and in all other oases of misde- 
, certify on the back of the warrant of oommitment his or their 
to such accused party beiog bailed, stating also the amount of 
ich ought to be required, it shall be lawful for any justice of the 
ttending or being at the gaol or prison where such accused party 

1 in custody, on production of such certificate, to admit such 
person to bail in manner aforesaid; or if it shall be inconye- 

r the surety or sureties in such a case to attend at such gad or 
o join with such accused person in the recognizance of bail, then 
mmitting justice or justices may make a duplicate of such cer- 
as aforesaid, and upon the same being produced to any justice of 
» for the same county, riding, dirision, liberty, city, borough or 
i shall be lawful for such last-mentioned justice to take the 
»noe of the surety or sureties in conformity with such certificate, 
A such recognizance being transmitted to the keeper of such 
prison, and produced together with the certificate on the warrant 
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, to Mj JHliee of tiie pave attadiogor 
t poi or priaoB, it abaSL be Isvfal fiir sodi last-Dentiooai 
t tDtike tbe ifc ii gwMii ee of «och aeciMed ^utftnd^ 
4Bdcr kni to be ^Kfavjged oat o£ cmto^ es to that cotmnitiDaity L 
ae bemaafeer inf ■mil ; and when anj penon shall be diarged bdbie S 
aoj Jvatiee o£ Ae peace with aaj mdirtable mwdemeanflr other tbts ^ 
thoaeheraobefiKeiiKiitaaoed,soch jwBtice, after takmg the exanuiM^ j 
in wntm^ ifiaiiiil, iaatead o£ eoomnttliig him to prison for nch - 
r shall admit him to boil in mamwr aforesaid, or if he hare been 
I to prison, and shall ^plj to anj one of the Tisiting jnstioes 
«f such prison, or to anj other jnstiee of the peace far the same ooimty, 
ri£ng. dirisiao, Ebertj, ci^, boroogh or ^aee, before the first daj of 
the sitting or session at which he is to be tried, or before the dsj to 
wfaiefa such sitting or sfinn maj be adjonmed, to be admitted to bail, 
sndi justice shall aceordinj^ admit him to bail in manner aforesaid; 
sod in an cases where snch accnsed person in cnstodj shall be admitted 
to bail bj a jnstiee of the peace other than the committing justice or 
justices as aforesaid, soch justice of the peace so admitting him to btil 
ahall forthwith tnmsmit the recognisance or recognizances of bail to the 
committing jnstiee or justices, or one of them, to be by him or them 
transmitted with the examinations to the proper officer. 

The same section then provides against justices 
admitting to bail in cases of treason, and it contains 
also provisions for the condition of the recognizance 
where the defendant in cases of misdemeanor is entitled 
to traverse. But inasmuch as by the 15 & 16 Vict 
c. 100, 127, the right to traverse is abolished, it is 
unnecessary to further refer to the subject. 

In whatcases Justices have a discretion — In what 
cases bound to receive Bail,'] — The duties and powers 
of justices upon the subject of admitting to bail are 
clearly pointed out by the foregoing section. It may 
therefore be laid down, that they have a discretion in 
taking or refusing to take bail. — 

1. In all cases oi felony, 

2. Assaults with intent to commit any felony. 

3. Any attempt to commit a felony. 
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4. Obtaining or attempting to obtain property by 
iise pretences. 

L The misdemeanor of receiving property stolen or 
kained by false pretences. 

6. Perjury or subornation of peijury. 

7. Concealing the birth of a child. 

8. Indecent exposure of the person. 

9. Riot. 

0. Assault in pursuance of a conspiracy to raise wages. 

1. Assault upon a peace officer in the execution of 
duty, or upon any person acting in his aid. 

2. Neglect or breach of duty as a peace officer. 

5. Any misdemeanor for the prosecution of which 
I costs may be allowed out of the county rate, 
[n all other classes of misdemeanors, the defendant 
i a right to be admitted to bail; and, upon his 
idering substantial sureties, bail ought not to be 
'Used. 

Duty with reference to receiving Bail,'] — ^To refuse 
il in a case in which the defendant is entitled to it, 
in the eye of the law a serious dereliction of duty, 
d may subject the justice to a criminal information: 
c^. V. Badger (4 Q. B. 468.) Reg, v. Saunders 
Cox C. C. 249.) When bail is offered in a case in 
hich the defendant has a right to be bailed, the 
stice should be careful not to say anything by way of 
ssuasion, a magistrate not being justified in interfer- 
% to prevent a man from assisting his neighbour: 
Reg. V. Saunders^ supra,) Neither in such a case 
loold the magistrate allow himself to be influenced in 
jjecting persons offered as bail on any views of 
political nature: {Reg. v. Badger, supra,) The chief 
onsideration will be the substantial character of the 
•ail, and their ability to perform the condition of 
beir recognizance. 

Receiving Bail not a ministerial act."] — It must not, 
lowever, be supposed that the duty of justices in cases 
^here the defendant has a right to be bailed is merely 
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tninistefiaL It is not so ; some discretion is to be 
exercised bj them, and even should thej in such a case 
refuse bail, no action will lie against them if ihej ' 
appear to have acted without malice. In Linfom -' 
V. Fitzroi/ (18 L. J. 108 M. C), the plmntiff had been ^^ 
charged (prior to the passing of the 11 & 12 Vict/"! 
c. 42) with assaulting a constable in the execution of -" 
his duty, and he offered two sufficient sureties as bail, '"^ 
whom the defendant (a magistrate) revised to accept ^ 
on the ground that on a previous occasion the phuntiff '9 
when bailed had absconded. Upon the trial, the jury ^ 
found that the defendant refused sufficient bail, bit ^ 
that he did not act maliciotisly ; and upon the case ^ 
coming before the court above on the point of whether ^ 
or not it was necessary for the plaintiff to prove * 
express malice, the court held that the duty of s ^ 
justice in accepting bail was essentially a judicial * 
one ; and that being so, he could not be made liable to 
an action for a mistake in doing or omitting to do any- i 
thing in respect of that duty, unle^ he could be fixed i 
with malice, which in the case before them had been : 
negatived by the jury. • 

Not to receive Bail upon a charge of Murder*}^ 
Although a discretion is given to justices to bail in all 
cases of felony without exception, they never think of 
admitting to bail upon a charge of murder, even when 
there is no coroner's inquisition finding murder against 
the accused, or where the charge upon the trial will 
evidently fail in being supported, the responsibility in 
a case of that serious nature being alone left with the 
superior judges of the land. 

Number of Sureties."} — ^If the justices consent to 
take bail, they will state what sureties they will 
require, and to what amount. This is a matter entirely 
in their discretion, it being, however, borne in mind, 
that to demand excessive bail is unlawful, and so de- 
clared to be by the Declaration of Rights, 1 Will. & M. 
s. 2, c. 2; and that an action will He at the suit of 
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ibopartjinjured, or an indictment be supported; no fixed 
mle can, however, be laid down upon the subject, the 
drcuxnstances of each case requiring the exercise oi 
^idgment and discretion. It is usual, however, to 
nqmre two sureties, though there is no reason why, 
r the magistrate thinks that the appearance of the 
ceased will be sufficiently secured by the recognizance 
f one surety only, one only should not be taken, 
wrticularly as the 23rd section of the Jl & 12 Vict, 
w 42, speaks of surety or sureties. They should b^ 
MMwekeepers, though there would seem to be no im« 
HTKtiye rule upon the subject; however, as such 
nreties only should be received as may be made 
iDSwerabk in the event of default, it is obvious that 
ID person who is not a housekeeper having a settled 
habitation, wherein a levy may be made, can answer 
die purposes intended by admitting to bail. 

Amount of BaUJ] — ^As regards the amount of recog- 
miance, — this will depend upon the magnitude of the 
offence, and the position of the parties, and will in 
every case be a fit subject for the exercise of a wise 
discretion ; no rule can be laid down, care, however, 
should be observed that, whilst the amount is not 
tmnecessarily heavy, it is nevertheless sufficiently large 
to make its forfeiture a matter of serious inconvenience 
to the parties. The recognizance of the accused him- 
self is usually double that of each of his sureties. 

If the justices consent to take bail and the prisoner 
is prepared with them, they may at once enter into 
their recognizances. Before, however, their doing so, 
the justices should satisfy themselves that they are 
persons of substance and likely to comply with the 
terms of their recognizance. 

The mode of taking tlie bail is by stating verbally 
to the prisoner and his sureties, the substance of his 
and their recognizance, as thus : — 

Too, A. B., of , and yoa, L. M., of , and joa, N. 0., 

^ , aerenlly acknowledge joarselves to owe to our Sovereign 

[m. c] R 
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Lady the Queen, the several snms following, that is to say, yoa the saii 
A. B., the sDin of , &c. &c. 

Then the condition of the recognizance should be 
stated. 

The following are the fonns provided by the sta- ^ 
tute : — 

BECOGNIZANCE OF BAIL. 

-i Be it remembered, that on the day of , ia the • 

to toit,S yeaif of onr Lord , A. B., of , (labourer^ ^ 

L. M., of , (ffrocer), and N. 0., of , {butcher), persoiudly * 
came before (tw), the undersigned, two of Her Majesty's justices of the 

peace for the said (county), and severally acknowledged themselveits ¥ 

owe to our Lady the Queen the several sums following : (that is toatj) ^ 

the said A. B. the sum of , and the said L. M. and N. 0. thi ^ 

sum of , each of good and lawful money of Great Britain, to U ^ 

made and levied of their several goods and chattels, lands and teDcmntf * 

respectively, to the use of our said Lady the Queen, her heirs and ^ 

successors, if the said A. B. fail in the condition indorsed. ^ 

Taken and acknowledged the day and year first above meo- ^ 
tioned, at , before us. 

J. S. 

J. N. 

CONDITION. 

The condition of the within- written recognizance is such thii, 
whereas the said A. B. was this day charged before (us), the justices 
within-mentioned, for that (^c, <u in the warrant) ; if therefore the said 
A. B. will appear at the next Court of Oyer and Terminer and Genenl 
Gaol Delivery {or, Court of General Quarter Session of the Peace) to be 
holden in and for the county of , and there surrender himself 

into the custody of the keeper of the {common gaol) there, and plead to 
such indictment as may be found against him by the grand jury, for or 
in respect of the charge aforesaid, and take his trial upon the same, 
and not depart the said court without leave ; then the said recognizaoee 
to be void, or else to stand in full force and virtue. 

NOTICE OF THE SAID KBCOONIZANCB TO BE GIVEN TO THE 
ACCUSED AND HIS BAIL. 

Take notice that you A. B., of , are bound in the sum of , 

and your (sureties L. M. and N. 0.) in the sum of each, that yon 
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A. B. appear (^ at m tkt c omdUi tm o/ikt rteogniatmee\ and not depart 
tibi aid oourt wtUumt leaTe ; and unleei 70a the laid A. B. penooaUj 
i^fmr and plead and take joor trial accordingly, the reoognisanee 
ttwed into by 70a and yoor taretics ihall be forthwith leried on jou 
Mdthem. 
Dated this day of , 185 . 

J. S. 

Upon the prisoner and his bail entering into the 
fcr^oing recognizance, the above notice should be 
given to each. 

Certyicate of wiUingneis to accept Bail,'] — ^If the 
justices in a case in which thej have a discretion as 
Id admitting to bail, decide upon taking it, but the 
priaoner is not then prepared, he will be committed, 
md may afterwards be admitted to bail. In such a 
one ihej will certify upon the back of the warrant of 
commitment their consent, which is to be in the fol- 
lowing fonn : — 

ctxraioJOK of oohsbnt to bail bt the committdio jusncs 

DTDOBSKD ON THK OOmOTMKNT. 

I hereby certify that I consent to the within-named A. B. being 
biOed by reooignixanoe, himeelf ia , and (two) Boreties in 

«efa. 

J.S. 

Upon this certificate being indorsed, the prisoner 
may, at any time before the first day of the sitting or 
aeasion at which he is to be tried, or before the day to 
which sach sitting or session may be adjourned, be 
admitted to bail by any justices attending or being at 
the gaol where he is confined. 

Bat without such certificate it is competent to the 
actual committing justice (but no other) to admit the 
prisoner to baiL 

When the Justice is bound to certify,] — ^When the 
iffence is one in which the prisoner has a right to be 
B 2 
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admitted to bail, and he is committed to prisoD, tbi 
committing magistrate is bound to certify his consent 
to bail as above. 

When a Prisoner has a right to be hailed^ though 
there is no Certificate,'] — It would appear, however, 
that in a case where the prisoner has a right to bail^ 
the want of the certificate of the committing magistrate 
cannot affect him, inasmuch as bj the 23rd section io ^ 
such case he may apply to any one of the visiting 
justices of the prison, or to any other justice of tht ^ 
peace for the same county, riding, division, liberty, ^ 
city, borough, or place, who will be bound to admit ^ 
him to bail. a 

Admitting to Bail tohen Defendant in Gaol and hU 
Sureties at a distance,'] — In cases where the prisoner 
has been committed, and consent is given to take bail^ 
it will often occur that it is inconvenient for the \ 
sureties to attend at the gaol. In that event, tiitt ' 
statute has provided that the committing justice is to ' 
make a duplicate of his certificate, and upon the pro- ' 
duction of such certificate to any justice, he is to take 
the recognizance of the sureties in conformity with 
such certificate, and then, upon the recognizances so 
taken being transmitted to the gaoler and being pro- 
duced, together with the certificate on the warrant of 
commitment to any justice at the gaol, he will take the 
prisoner's recognizance and order him to be discharged. 

Mode of proceeding.] — In a case such as that last* 
mentioned, the practical mode of proceeding will be 
that of applying to the gaoler for a copy of the warrant 
of commitment, together with the indorsement of the 
consent to bail, which should then be taken to the 
committing justice, who, upon seeing the same, will 
make a separate copy of his certificate of consent to 
bail. If the justice, however, has kept a copy (as 
probably he will have done) of his warrant of commit- 
ment and certificate^ this preliminary f^p^plication, to 
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%e gaoler may be nnnecessaiT) and the application 
ittij at once be made to the justice for snch copy of 
bis certificate, whereby both delay and expense will 
lie saved. In such a case the following will be the 
km of certificate : — 



CnZDfGiLTB OF OOHnDTT TO BAIL BT COMMnTDrO JUSTICE ON 
A 8EFABATB PAPBR. 

WboTMS A. B. was oq the eomxitted bj me to the (/7oiim of 

Cmrteium) at charged with (^., naming the offence shortly), 

I hereby oertify that I oonsent to the said A. B. being bailed by 
teoognisance, himself in , and (two) sureties in each. 

Dated the day of , 185 

J. S. 

Notice pf Bail, when requtred,^ — ^When bail is not 
•t once given upon the commitment, a condition is 
often imposed by the justices that the prisoner, befora 
being admitted to bail, shall give a notice in writing 
of his intention, with the names and residences and 
d^ree of his proposed sureties. The length of this 
notice will vary according to circumstances, rarely 
however, exceeding twenty^four hours. When this 
condition is imposed, it should be inserted in the 
justice's certificate, and it may be stated thus : — " But 
I require the said A, B. to give twenty-four hours' 
written notice to the prosecutor C />., of his intention 
to tender such bailf with the time and place of so ten- 
daring^ and the names, abodes, and quality of his 
proposed suretiesJ* In such a case, upon receiving 
nodce, the prosecutor should endeavour to ascertain 
the aufiiciency of the proposed bail, and if he has any 
valid ground for objecting to them, he should attend 
it the time and place specified, and then substantiate 
ids objections. 

Warrant of deliverance upon bail being put in,"] — 
Upon bail b^g thus taken, a warrant of deliverance 
B 3 
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will be issued to the gaoler, as provided for bj secdoB 
24 of the 11 & 12 Vict, c 42, which eDact»— 

That ia all cases where a justice or jastioes of the peace shall admtt 
to bail anj person who shall then be m any prison charged with the offiBOOi ^ 
for which be shall be so admitted to bail, such justice or jostices shallMOJ ' 
to, or cause to be lodged with the keeper of such prison, a warant of d*> , 
liTerance under his or their hand and seal, or hands and seals, reqoirim 
the said keeper to discharge the person so admitted to bail, if heW 
detained for no other offence ; and upon such warrant of deliTenoM 
being delivered to^ or lodged with such keeper, he shall forthwith Atf 
the same. 

The following is the form provided by the act :— a 

WARRANT OF DBUYERAHCK ON BAIL BEING GIVEN FOB A - 

PRISONER ALREADY COMMTITED. 

1 To the keeper of the (Haute qf Correction) at fai thi Z 

to wit' 5 B*i<^ (cotmiy) of 

Whereas A. B., late of , (labourer) bath before (us tee) flf ^ 

Her Majestj^s justices of the peace, in and for the said (eouH^) c 
into his own recognizance, and found sufficient sureties for hisi 
ance at the next Court of Ojer and Terminer and General Gaol Defifvy 
(or^ Court of General Quarter Sessions of the Peace) to be boUin io 
and for the (county) of , to answer our soTereign Lady the Qnaa 

for that (jfc,j cuinthe commitment) for which be was taken and em- 
mitted to your said (Home of Correction) ; these are therefore ts 
command you in Her Majesty's name, that if the said A. B. do renain 
in your custody in the said (House of Correction) for the said cuss 
and for no other, you shall forthwith let him go at large. 

Giren under our hands and seals this day of t is 

the year of our Lord , at m the (eotmty) aforesaid 

J. S. [L. ».] 
J. N. [l. a.] 

Transmissum of recognizance ofBail,'] — ^It has been 
seen that section 23 (antCy p. 176) directs that when a 
prisoner is admited to bail by a justice other than the 
committing justice, such justice is forthwith to trans- 
mit the recognizances of bail to the committing justice, 
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tD be bj him transmitted with the examinations to the 
proper officer* 

AppHcaHan to the Court of Queen's Bench to be 
^Jbrnited to Bail.'] — Should the committing justices 
ledine to take bail, the prisoner may apply to the 
"joari of Queen's Bench, or to a judge of that court at 
hamhers, for permission to be admitted to bail. This 
^plication is made upon a yerified copy of the de- 
msitions, and upon such affidavits as the prisoner may 
)e enabled to make or obtain, setting forth such facts 
will show his innocence, and the probability of his 
ippearing to take his trial. Upon these materials, the 
notion in form is for a writ of certiorari to bring up 
^e depositions, and for a rule calling upon the justices 
ftod the prosecutor to show cause why the prisoner 
should not be admitted to bail. If the prisoner is in 
sonfinement in the county the rule is usually (to avoid 
the expense of the prisoner's being brought up by habeas 
wrpus)j why he should not be admitted to baol in the 
Mmnty. When the charge is one of manslaughter, the rule 
Dsoally calls upon the coroner, prosecutor, and next-of- 
kin to show cause. Upon the return of the certiorari 
ftiih the depositions, and upon the return also of the 
rale or summons, cause probably will be shown, when 
the court or judge will grant or refuse the application 
according to circumstances. Should the application 
be granted, the court or judge will decide upon the 
number of sureties and the amount for each. Upon 
this a rule will be drawn up and transmitted to the 
county (if bail is there to be taken), and the prisoner 
will be admitted to bail accordingly. As, however, 
these proceedings are more within the scope of a 
treatise upon the crown practice of the Court of 
Queen's Bench than the present work, it is unnecessary 
further to enter upon them. 

Surrender of Defendant by his Bail,'] — At any time 
luring which the responsibility of the bail continues, 
they may surrender the defendant to custody and so 
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, release themselves of their liability. To do this, thef 
should either themselves apprehend and take him 
before a justice, who, thereupon, will commit him or 
require him to give fresh bail ; or the bail may make 
a complaint before a justice of their belief, that the 
defendant will abscond, and thereupon a warrant will 
be granted for his apprehension ; and this would seem 
to be the better course of the two, as it precludes the 
chance of a breach of the peace. 

Applications to Justices for restoroMon of Prisonti'i 
property,^ — As it will probably have occured on the 
prisoner's apprehension that he has been searched, and 
whatever valuables he had about him taken possession j 
of by the constable, an application will, under certain ^ 
circumstances, be proper to be made, on the part of . 
the accused, to the justices for a restoration. In 
practice much difficulty is experienced in this matter. 
When a party is apprehended upon a criminal chai^ 
it is undoubtedly right that he should be searched to 
ascertain if he has any weapons upon him which may 
be used for vicious purposes, or to ascertain if he have 
anything about him in any way connected with the 
charge, or that may throw a light upon it, and in the 
event of any such being found, to take it from him and 
keep it in safety until the charge is in some way dis- 
posed of, or some order is made respecting it. To 
deprive a prisoner of his property for any othw 
purpose, is both unjustifiable and cruel, as he is thereby 
deprived of his best, if not his only means of defence. 

Upon this subject Mr. Justice Patteson, in Rex 
V. O' Donnelly 7 Car. & Pay. 138, makes these very 
proper remarks : — 

The prisoner complains that his money was taken from him, anddiii 
he was thereby deprived of the means of making his defence. Gen- 
erally speaking it is not right that a man's money should be tikn 
away from him unless it is connected in some way with the property 
stolen. If it is connected with the robbery it is quite proper that it 
should be taken ; but unless it is, it is not a fair thing to take away 
his money which he might use for his defence. I believe constables in 
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\m imich in tht habit of taking away tfeiTtUng Umj fbnd upon a pri- 
«B«v wliioh it ecrtainlj sot right ; a&d this is a rale which ought to 
U oboerrod by all poiioiiilia and othor peace officers. 

TV) search a party on his apprehension, and without 
ttmple to take from him every particle of property he 
possesses, frequently without regard to the nature of 
4m charge npon which he is apprehended, is too fre- 
quently the course adopted by constables and other 
officers. There are really few cases in which the de- 
priving of a prisoner of his money can be justified. 
Upon charges of personal violence unconnected with 
ibefty it is altogether inexcusable, and is no more to be 
justified than taking the studs from his shirt or the 
handkerchief from his pocket True it is, that upon 
a conviction of felony a prisoner forfeits his personal 
property to the Crown, Lut it is onfy upon conviction, 
tnd no one has a right to deprive a prisoner of his 
goods by way of anticipation of a conviction. 

if therefore a prisoner has been deprived of his 
property on his apprehension, it vrill be well for him 
ft his professional adviser to apply to the magistrates 
to order its restoration, In such case the justices will 
eoDsider whether or not there is any connexion between 
llie sQbject-matter of the charge and the property 
sought to be returned, or whether or not the property 
18 the produce of crimes which may form the subject 
ef inquiry. If it appear not ro be, they will act wisely 
IB ordering it to be restored, provided it be in itself of 
a harmless nature. It will probably, however, be urged 
against such a course, that if it be right that the pri- 
soner should have back his property, the chairman or 
judge at his trial can then make an order for the 
purpose ; but when it is remembered that the re-delivery 
at tiie time of trial may be too late to enable the accused 
to avail himself of it for the purposes of his defence, 
the justice of at once making an order for the restora- 
tion is strikingly apparent. Should the justices hesitate 
to make such an order upon any doubt as to their 
powers, it may be answered that the same powers upon 




Ftnc. U ^t^i» wot, jpfii tD tke IbniiaJih^ of 
49^9*^ </ Ubie: 4e|MntKiK « like ajijiiiFrtinn of tlie 
fftm^MUm^ tMrt wUfat it vQidd be li^ilf nnbeooming 

«t » J»%fM!r fate liiaii tibat naned in the secticMi. This 
mmmm win waaextSEtj be proirided for by the table d 
hm» HtsemMy^ the accused is not ^titled to a copy 
nnUi tbe wb^ of the examinations are completed ; 
iHmf h^ cannot demand a copy upon a remand for re- 
4»iaritinatlon : (.Reg. v. The Lard Mayor of London^ 
6 O, B. 666 i Ex parte Fletcher, 13 L. J. 67, M. C.) 
'lltmily, bo is not entitled to them where he is not 
(Kmimittod to prison or held to bail to take his trial for 
fmm oftisnao, as, where the charge is dismissed : {Ex 

?urtP llumtihreyi, 19 L. J. 189, M. C. ; 4 New Seas. 
)aM. 170. Fourthly, the accused is not entitled to a 
mniy of hU voluntary statement, the section speaking 
tmlv i)f Pippin qf tA§ depositions on which, S^., though 
ll U %\\\\\f^ Quui|H^t(mt to the justices to give it to him 
with lli« ^>py of tho depositions, and in many divisions 
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H k invariablj giTen, and indeed the meet fair 
FimI liberal course is alwayt to furnish it with the ex- 
' iminations, the spirit of the act being, that the accused 
' dioald have a copy of all that is to be adduced against 
Uiii, and it being of the utmost importance to him that 
hb ^ould be informed of what it is that is intended to 
\b proved against him as coming from his own mouth. 

Certificate of Expenses.'] — ^At the conclusion of the 
liearing, and upon the committal of the prisoner, the 
aagistrates should give the prosecutor a certificate for 
Us expenses, the amount of which he will obtain of the 
toantj treasurer after the trial of the case. The 
statutes at present chiefly governing this subject are 
flie 7 Geo. 4, c 64, and the 14 & 15 Vict. c. 55. By 
tlte 22nd section of the former statute it is enact^ 
that all courts before which any felony is tried, may 
make an order for the payment of the costs and ex- 
penses incurred by the prosecutor in preferring the 
indictment, and abo such sums of money as shidl be 
reasonable and sufficient to reimbarse the prosecutor 
and witnesses the expenses they shall severally have 
incurred in attending before the examining magistrate 
and the grand jury, and in otherwise carrying on such 
prosecution, and also to compensate them for their 
trouble and loss of time therein ; and the amount of 
expenses of attending before the examining magistrate, 
and the compensation for trouble and loss of time 
therein shall be ascertained by the certificate of such 
magistrate granted before the trial or attendance in 
court, if such magistrate shall think fit to grant the 
same. The 23rd section of the same statute enacts 
that the same costs (except those of attending before 
the examining magistrates) shall be allowed in the 
£>llowing misdemeanors : — Assault with intent to com- 
mit felony ; attempt to commit felony ; riot ; receiving 
stolen property ; assault upon a peace officer in the 
execution of his duty ; assault upon any person aiding 
such peace officer ; neglect or breach of duty as a peace 
officer ; assault in pursuance of any conspiracy to raise 
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wages ; obuuning propeitj bj fiJae ptefteiioes ; wUM 
jyid indecent exposure of the persm ; peijorj and sqIh 
omatioD of perjofj. Hoverer, bj the first aectioa of 
the 14 h 15 Yict. c. 55, the exoeptioD in the first mea^ 
tioned act is repealed, wherebjthe misdemeanors thenii 
mentioned are placed npon an equal footing with felo- 
nies as r^ards the costs and expenses of prosecntioDS ; I 
and bj the 2Dd section of the 14 & 15 Yict. c 55, | 
the 23rd section of the 7 Geo. 4, c 64, as amended bj i 
the 1st section of the 14 h 15 Yict. c 55, is ext^ded | 
to the following misdemeanors : nalnelj Unlawfbllj and "J 
camallj knowing and abosing anj girl above t^ and : 
imder tweWe years of age; nnlawfidlj taking or cansii^ 
to be taken any unmarried girl under sixteen, out cf 
the possession and against the will of her father, &c; 
conspiring to charge any person with any felony, or te 
indict any person of any felony; conspiring to commit 
any felony; and by the 3rd section of this statute it is 
provided that where justices acting under the 9 Geo. 4, 
c 31, bind parties by recognizance to {Hrosecute or give 
evidence on bills of indictment for common assaults, 
costs, as in cases of felony, may be allowed at the dis- 
cretion of the court 

By the 14 & 15 Yict. c. 19, s. 14, it is also enacted 
that in all prosecutions for any offence against that act 
it shall be lawful for the court to allow the expenses of 
the prosecution in all respects as in cases of felony; and 
by the 1 Vict. c. 44, a similar provision is enacted 
with reference to the misdemeanor of concealing the 
birth of a child. 

These scales of costs have heretofore been framed by 
the justices at their quarter sessions, under the powers 
conferred upon them by the 7 Geo. 4, c. 64. But by 
section 4 of the 14 & 15 Yict. c. 55, these powers 
have been repealed, and by the 5th section the entire 
authority upon the subject has been transferred to one 
of Her Majesty's secretaries of state; with this proviso, 
that, until revoked by such new authority all regulations 
in force at the time of the passing of the act (August 
1, 1851), are to remain in force ; and it may here be 
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Mentioiied that down to the present time no new regu- 
htions bj the Secretaiy of State haye been promulgated^ 
ID that the old scales are still in force. 

The following may be the form of certificate of the 
JHtices: — 

_ 1 I, Um fromhring magiitnto in the proeacntioQ 

li vie. 3 agaiatt , ooomittad for trial at the next 

% be bUdeo in and tot the laid coontj, for felonj, do herebj certifj 
M , the proeeeator, bath incnrred the uodermeDtioDed 

fcpanaea in attending before me in the said prosecntion, and that 
9m nid pr o aa oa tor and the nndermentioned witnesses in the said 
iw w eu tion are also sererallj entitled to oompensatioa for trouble 
ad loa of time thanin to the amoont set below opposite their 



^mtemtov's EqMMSSf. — Information by 

Warrant to apprehend 

Warrant to search ... •• 

Commitments for farther examination 

SammoDses for witnesses 

Examination of witnesses 

Examination of prisoner 

Commitment for trial 

Persons bound in recognizance... , 
Notioe of recognizance to persons , 
Certificate of expenses , 

Cimpmiatum for trouble, ^c — Prosecutor , 
¥^tnes8es ; Yiz. 



£. t, d. 



Amoonting in the whole to the sum of 
and Pence. 

Given under my hand at , the day of 



Total... £ 

Pounds Shillings 



185 . 



[m. c] 
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CHAPTER xn. :: 

MODE OF PROCEEDING AGAINST A DEFENDANT UPOlf f 
AN INDICTMENT FOUND WHEN THERE HAS BKBS *^ 
NO PREVIOUS COMMITTAX BY A JUSTICE. 

Course to he pursued,'] — ^The foregoing proceedings * 
have all had reference to the initiation of a charge of > 
an indictable offence before justices at petty sessions. * 
This, however, is not the only course open to a prose- ^ 
cutor. He can, as before has been shown {ante, p. 116), ■ 
altogether pass over this preliminary investigation, ^ 
and commence his prosecution by at once preferring his ■ 
indictment at the quarter sessions. Should the pio- ■ 
secutor therefore think proper to prefer his indictment a 
in the first instance without having the case prelimin- ^ 
ainly investigated by a justice, a different order of 
proceedings will be adopted. For such a state of things 
the 11 & 12 Vict. c. 42, has made ample provision, the 
3rd section clearly directing the course to be followed. 
By that section it is enacted — 

That where anj iodictment shall be found by the grand jury in uj 
Court of Oyer and Termioer, or General Gaol DeliTery, or in any Coort 
of General or Quarter Sessions of the Peace, against any person who shall 
then be at large, and whether such person shall be bound by any reoof;- 
nizance to appear to answer to the same or not, the person who shall 
act as clerk of the indictments at such Court of Oyer and Termioer or 
Gaol Delivery, or as clerk of the peace at such sessions at which the said 
indictment shall be found, shall at any time afterwards, after the eod 
of the Sei»ions of Oyer and Terminer, or Gaol DeliTery, or Sessions of tlw 
Peace at which such indictment shall hare been found, upon applicatioo 
of the prosecutor, or of any person on his behalf, and on payment of a fiv 
of one shilling, if such person shall not have already appeared and pleaded 
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dsnch indietmoit, grmnt Qntofoeh protaeator or pcrtoa a oertifieato of 
Inch iBdictment haTing bean found; and iipoD prodoctioo of tnch 
I certificate to aaj joatioe or jnstiooi of the peaeo for any oouotj, ndiof, 
^ifislon, Ubertj.citj, bonmgh, or plaoo in which the offence tball in sneh 
Qdictment be alleged to hare been oommitled, or in which the penoa 
indicted in and by snch indictment shall rende, or be, or be snppoeed 
«r SQspected to reeide or be, it shall be lawful for such jostice or jostices, 
and he or thej are hereby required to issue his or their warrant to 
^frehend such person so indicted, and to cause him to bo brought 
hfive such justice or justices, or any other justice or justices for the 
vme coanty, riding, dirision, liberty, city, borough, or place, to be 
dssit with according to law, and afterwards if such person be thereapon 
ipprdiended and brought before any such justice or justices, such 
jutioe or justices, upon its being proved upon oath or affirmation before 
Urn or them that the person so apprehended is the sime person who is 
duBged and named in such indictment, shall without further inquiry or 
enmination commit him for trial, or admit him to bail in manner here- 
iasfter mentioned; or if such person so indicted shall be confined in 
wtf gaol (« prison for any other offence than that charged in the 
and indictment at the time of such appUcation and production of the 
and certificate to such justice or justices as aforesaid, it shall be lawful 
ht 8Dch justice or justices, and he and they are hereby required, upon 
it iieing proved before him or them upon oath or affirmation that the 
pnaon so indicted and the person so confined in prison are one and the 
lUM person, to issue his or their warrant directed to the gaoler or 
keeper of the gaol or prison in which the person so indicted shall then 
1» confined as aforesaid, commanding him to detain such person in his 
custody nntil by Her Majesty*s writ of futbeeu corpus he shall be 
ismoved therefrom fw the purpose of being tried upon the said indict- 
ment, or until he shall otherwise be remoTed or discharged oat of 
custody by due course of law. 

Mode of proceeding upon an Indictment found, when 
the Defendant is at iargeJ] — K the defendant against 
whom a bill of indictment is found has been neither 
committed to prison nor held to bail by justices to 
answer the charge, and he is at large, the prosecutor 
may, during the continuance of the sessions, apply for 
and obtain a bench warrant for his apprehension. If, 
however, no such warrant has been obtained pending 
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the sessions, or at any time after such sessions, ibt ' 
clerk of indictments at the assizes, or the derk of tte 
peace at sessions, upon application, will grant a certifi* 
cate of the indictment having been found« Thi 
following is the form of the certificate : — , 

1 

CERTIFICATE OF INDICTMEirr BEHIO FOUND. 

I hereby certify that at (a Court of Oyer and Terminer and Geoflnl , 
Gaol Delivery, or a Court of General Quarter Sessions of the Peace) . 
holden in and for the (county) of , at , in the said (comlf) 

on , a bill of indictment was found by the grand jury agaioft ■ 

A. B., therein described as A. B., late of ', (labourer)^ for that 

he (^c, stating shortly the offence)^ and that the said A. B. hath not 
appeared or pleaded to the said indictment. 
Dated this day of 185 . 

J. D. 
Clerk of the indictments on the dieait 

or 
Clerk of the peace of and for the said (oom^). 

Upon production of this certificate to a justice, as 
mentioned in the foregoing section, he will grant hifl 
warrant of apprehension, which may be as follows : — 

WARRANT TO APPREHEND A PERSON INDICTED. 

1 To the constable of , and to all other peace oflicen 

to wit, 5 in the said (county) of 

Whereas it hath been duly certified by J. D., clerk of the iodie^ 
ments on the circuit (or clerk of the peace of and for the 

(county) of ), that (4^. stating the certificate). These are thov- 

fore to command yon in Her Majesty *8 name forthwith to apprehend 
the said A. B., and to bring him before (me) or some other justice or 
justices of the peace in and for the said (county) to be dealt with 
according to law. 

Given under my hand and seal this day of , in the 

year of our Lord , at , in the (county) aforesaid. 

J. S. [u s.] 

Committal to Prison or admitting to BaiL"] — Upon 
the defendant being apprehended, he will be takes 
before the justice, whereupon it will be necessaiy to 
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nre upon oath or affirmation that he' is the person 
aged and named in the indictment. Any one who 
ows this fact can depose to it. Upon this, the 
dee will at once commit him to trial, or, if the charge 
>ne upon which the prisoner has a right to give bail, 
1 admit him to bail according to the method before 
nted out. 

The following may be the form of the warrant of 
nmitment :— - 

WABRAHT OF OOlOlRlfXlIT OF A PXB80N IKDlCrED. 

1 To the constable of , and to the keeper of the (common 

wiL i Gaol or Home of Correction) at , in the said 

•iiilSf)of 

iHiereas bj (my) warrant under (tny) hand and seal dated the 
' of , after reoitmg that it had been certified bj J. D. {fe,, at 

lis oerfi/Soote) (/) commanded the constable of , and all other 

oe officers of the said oonntj in Her Miyesty's name forthwith to 
•ahead the said A. B., and to bring him before (me) the undersigned 
«) of Her Majesty's jnstioes of the peace in and for the said (coim^r) 
before some other justice or jnstioes of the peace in and for the 
1 (ootmijf) to be dealt with according to law. And whereas the 
I A. B. hath been apprehended under and bj virtue of the said 
rraot, and being now brought before (me) it is hereupon dulj pro?ed 
(me), upon oath, that the said A. B. is the same person who is 
tied and charged in and bj the said indictment : these are therefore 
»mmand jou the said constable in Her Miyesty's name forthwith to 
and safely couTey the said A. B. to the said {House of Correction) 
, in the said (coimty), and there to deliyer him to the keeper 
reof together with this precept ; and I hereby command you, the 
i keeper, to receiye the said A« B. into your custody, in the said 
lae of correction, and him there safely to keep until he shall be 
snoe delivered by due course of law. 

Given under my hand and seal this day of , in the 

year of our Lord , at , in the (coimfy) of , 

J. S. (l. s.) 

Mode of proceeding if Defendant is in custody upon 
Mther charge.'] — If the party against whom the 
idictment .is found is already in custody^ but upon 
s 3 
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some other charge, then, according to the foregoing 
section, he may be continued in custody upon such 
indictment by an application to a justice for his warrant 
for the purpose. This application must be founded 
upon a certificate of the indictment being found, and 
should be supported by a deposition of the identity of 
the prisoner and his custody in the gaol in question. 
Upon this, the magistrate will issue his warrant in the 
following form : — 

WARRAirr TO DETAIN A PEB80H INDICTBD WHO IS ALBSADT 
CUSTODY- FOB AKOTHEB OFFBNCK. 

1 To the keeper of the {Common Gaol or Hatue qf CcrrecHnm) 

to tnt. ) at , in the (county) of 

Whereas it hath been dalj certified by J, D., derk of the indict- 
ments on the circnit (or clerk of the peace of and for the caasAj 
of ), that (^^ stating the certificate), and whereas (i am) is* 
formed that the said A. B. is in joor custody in the said (common gaol) 
at aforesaid, charged with some o£fence or other matter; and it 
being now duly proved upon oath before (me) that the said A. B. to 
indicted as aforesaid, and the said A. B. in yoor custody as afixresaid, 
are one and the same person : these are therefore to command yon in 
Her Majesty's name to detain the said A. B. in yonr custody in the 
(common gaol) aforesaid, nntil by Her Majesty's writ of habeoB oorptit 
he shall be removed therefrom for the purpose of being tried upon the 
said indictment, or until he shall otherwise be remored or dischaiged 
out of your custody by due course of law. 

Given under my hand and seal this day of , in the 

year of our Lord, 185 , at , in the (ootmfy) aforesaid. 

J. S. [l. a] 
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CHAPTER Xm. 

JUVENILE OFFENDERS. 

FBOGEEDINGS UNDER THE JUVENILE OFFENDERS* ACTS, 
10 & 11 VICT. C- 82, AND 13 VICT. C. 37. 

h many cases of simple larceny, when the offenders 
ire under sixteen years of age, justices at petty sessions 
haye, with the consent of the accused parties, powers 
to commit smnmarily, instead of committing for trial. 

Over what Parties and Offences the Justices have 
Jmrisdiction.'] — ^The first statute upon the subject is the 
10& 11 Vict. c. 82, the 1st section of which points 
oat the conditions and circumstances under which this 
summary jurisdiction may be exercised. It enacts as 
follows : — 

That anj person who shall sahseqaentlj to the passing of this act 
be charged with having committed or haying attempted to commit, or 
irith having been aider, abettor, connsellor, or procurer in the commission 
of anj offence which now is or hereafter shall or may be deemed or 
declared to be simple larceny or punishable as simple larceny, and 
whose age at the period of the commission or attempted commission of 
mch offence shall not, in the opinion of the justices before whom he or 
she shall be brought or appear as hereinafter mentioned, exceed the age 
of fourteen years, shall upon conviction thereof upon his own confession 
or upon proof before any two or more justices of the peace for any 
county, riding, division, borough, liberty, or place, in petty sessions 
assembled at the usual place and in open court, be committed to the 
common gaol or house of correction within the jurisdiction of such 
justices, there to be imprisoned with or without hard labour, for 
any term not exceeding three calendar months, or in the discretion 
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of such jostices shall forfeit and pay sach sum not exceeding tbnt - 
pounds as the said justices shall adjudge, or if a male, shall be com 
priyatelj whipped, either instead of or in addition to snch impriaoa* 
ment or imprisonment with hard labour ; and the said justices shal 
from time to time appoint some fit and proper person being a constaUs 

to inflict the said punishment of whipping when so ordered to be ; 

inflicted out of prison. ProTided always that, if such justices upoi < 

the hearing of any such case shall deem the o£fence not to be proted e 

or that it is not expedient to inflict any punishment, they sfaaS i 

dismiss the party charged on finding surety or sureties for his futon ii 

good behaviour, or without such sureties, and then make out sod % 

deliyer to the party charged, a certificate under the hands of such e 

justices, stating the fact of such dismissal ; and such certificsts c 

shall and may be in the form or to the e£fect set forth in the schedule « 

hereto annexed in that behalf : Proyided also that, if such justices sbaH t 

be of opinion before the person charged shall have made his or her i 

defence that the charge is from any circumstance a fit subject ftt i 

prosecution by indictment, or if the person charged shall upon being i 

called upon to answer the charge object to the case being summarily 'g 

disposed of under the provisions of this act, such justices sbaOi ^ 

instead of summarily adjudicating thereupon deal with the case in ill f 

respects as if this act had not been passed. z 

The 2nd section enacts, that any two or more 
justices may hear and determine the case at petty 
sessions, and in open court. 

By the subsequent amending act (13 Vict. c. 37) 
the limit as regards the age of the accused is extended 
from fourteen to sixteen years. 

Rules of Law applicable to Crimes committed by 
Young Persons,'] — It may here be convenient to state the 
rules of law applicable to offences committed by yoong 
people. Under the age of seven years, no child can be 
criminally punished for any offence whatever, being 
by presumption of law not endowed with any sufficient 
discretion to be made answerable for crime. This 
legal immunity, however, entirely ceases at the age of 
fourteen, his capacity at this period being deemed , 
sufficiently ripe to render him answerable for his ^ 
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mmiiial acts. Bot, between the ages of seven and 
trarteen there is no fixed rale of law, the child's 
' Ithilitj depending upon the ripeness of his intellect, and 
Us capabilitj of clearly discerning between right and 
inong. The presumption of law, howeyer, between these 
iges is still in the child's &T0ur, which, neyertheless, 
najbe rebutted by evidence of a misckievaus duertiian^ 
die capacity to do evil and contract guilt being to be 
neasured not so much by years as by the strength of 
the child's understanding and judgment ; and upon this 
principle many children under fourteen years of age 
have been capitally punished ; but in all cases where 
it is intended to rebut the presumption of law by 
evidence of a vicious discretion, that evidence should 
be dear and strong, Rex v. Owen, 4 C. & P. 236. In 
some old authorities it is laid down that an infant 
eannot be convicted upon his own confession, but the 
hcto must be inquired into ; and there seems to be 
very good sense in this, for if the infant is by pre- 
somption of law not of sufficient discretion to. judge 
between right and wrong, what is the value of his 
idmission of guilt ? However, in modem practice this 
doctrine is never acted upon, and under the before- 
mentioned statutes it is expressly enacted, that the 
child may be convicted upon its own confession. These 
considerations, however, will still strongly weigh with 
the magistrates in not very readily acting upon a con- 
fession of guilt, without strictly examining into the 
bets of the case. 

To what Offences the Statute extends,'] — ^The statute, 
it will be seen, applies only to cases of simple larceny 
iu those punishable as simple larceny. Therefore, 
larceny as a servant, or stealing from the person, 
inasmuch as they are neither simple larcenies nor 
punishable as simple larcenies, are not within the act. 

When there are several Parties charged with the 
the same Offence,"] — The statute seems to contemplate 
the case of a charge of simple larceny against one 
individual only. But there appears no good reason 
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why if a unq^ haneoj u oommitted jointly hy 
semil, and thej are all under the prescribed age of 
aixleen,tliejfluj not an be dealt with simiinarilj. StSQ, 
if anj one of the parties accused objects to the case ' 
beii^ snmmarihr diqiosed <^ the proper coarse, as it 
should seem, will be for the magistrates not to deal 
sammarilj widi any of the prisoners (though there are , 
SOBDC who do not object to the sanunary jurisdictioD)^ ^ 
but to treat the case as in all respects of the ordioaij _ 
diaracter, and hear it as with the yiew to a committid 
for trial ; and this shoold clearly be the coarse when [ 
any one of the accused parties is above the prescribed ^ 
i^e. There is certainly no decided authority for this I 
eoorse, bat the inoonyenience of having the same facts ~ 
adjudicated upon by two distinct tribunals, and the 
prgudice which is Ifl^ely to arise upon the trial befixre 
a jury, from the fact of a pricHr summary convictko 
upon the same evidence, clearly point to ihe proprie^ 
of not dealing summarily with the charge, unless it is 
to be finally disposed ci. In such a case, therefore, the ' 
magistrates will do well to avail th^nselves of the 
proviso in the first section which enacts that, if they 
diall be of opinion that the charge is from any circom- 
stance a fit subject for prosecution by indictment, to 
deal with it in all respects as if the act had not passed, 
and so hear the charge in the ordinary way. 

As to the Age of the AceusetL] — The age of the party ^ 
is by the amending act (13 Vict. c. 37) not to exceed 
sixteen years. Proof however, that the age does not 
exceed this limit is not necessary in order to confer juris- i 
diction, it being merely requisite that the age of the • 
person so charged at the time of the conunission, &Cn 
of the offence shaU not in the opinion of the justices 
exceed the age of sixteen years. However, should it 
appear by evidence that the party is above that age, 
they should proceed no farther under this statute, the 
general words above quoted being intended merelj to 
dispense with strict proof of the accused being under 
sixteen, but not intended to give jurisdiction where 
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proof is adduced that he is abore that age. The hear- 
og is to be by two justices at least, except in the case 
of the metropolitan police magistrates and stipendiary 
magistrates, and is to be at petty sessions and in open 
court. 

How Defendant to he brought before the Justices.^ — 
The mode of compelling the attendance of the accused 
party (where he is not already in custody) is by sum- 
mons or warrant. The 4th section of the 10 & 11 
Yict. c 82, which directs the mode in which the 
process is to issue, enacts that, where any person whose 
age is alleged not to exceed sixteen years, shall be 
barged with any such offence on the oath of a credi- 
ble witness before any justice of the peace, such justice 
msjr issue his summons or warrant to summon or to 
apprehend the person so charged to appear before any 
two justices, &c. From the language of this section, it 
would seem that whether a summons or a warrant is 
to issue in the first instance, the justice granting it 
sbuld have a charge upon oath. This, however, 
eannot be requisite if a summons merely is to issue. 

Bailing Accused, summoning Witnesses^ <^c.] — Ample 
provisions are contained in sections 5, 7, and 8, for 
the bailing of the accused on remand, the summoning 
and compelling the attendance of witnesses, and the 
service of the sunmions. 

Mode of proceeding at the Hearing."] — As regards 
the course of proceeding at the hearing, the second 
section of the 13 & 14 Vict, c. 37, which is the only 
one purporting to deal with this subject, states — 

That one of the justices before whom any person shall be charged 
and proceeded against nnder this act, or the hereinbefore mentioned 
acts, before snch person shall be asked whether he or she has any 
canse' to show why he or she shoald not be oonTioted, shall say to 
the person so charged these words, '* We shall have to hear what yon 
wish to say in answer to the charge against yoa; but if yon 
wish the charge to be tried by a jury, yoa most object now to oar 
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deciding upon it at once/' and if such person or a parent of sneli 
penon shall then object, the jastices shall proceed with the charge 
as if the said acts had not been passed. 

The introduction into this clause of the words 
** before such person shall be asked whether he or she 
has any cause to show why he or she should not be 
convicted," favours the opinion that^the proceedings 
are to be in conformity with those adopted upon sum- 
mary convictions ; and that if the defendant does not 
exercise his option of being tried by a jury, he may be 
called upon to plead to the charge as upon an informa- ' 
tion, and upon his pleading guilty may be convicted ' 
without further evidence. However, let this be as it ' 
may, it will be well for the magistrates to hear tbe 
whole of the evidence, and in doing so the same 
advantages should be allowed the defendant as upon a 
summary conviction. 

As to objecting to the summary Jurisdiction.'] — ^If 
the defendant or one of his parents for him objects to 
the justices deciding upon the case at once, the subse- 
quent proceedings will be the same as those before 
described upon a preliminary hearing with a view to 
a committal to trial. If no such objection is made, 
then the proceedings will be those before pointed. out 
as applicable to a summary conviction. 

The Judgment, "] — The judgment of the justices is 
fully provided for by the first section of the 10 & 11 
Vict. c. 82, above set out. However, by the first 
section of the 13 & 14 Vict. c. 37, the punishment of 
whipping is forbidden to be inflicted upon any offender 
whose age exceeds fourteen years. 

Certificate of Justices,"] — ^It has been seen that, by 
the Ist section of the 11 & 12 Vict. c. 82, upon the 
magistrates dismissing the charge, they are to deliver to 
the party charged a certificate of such dismissal ; and 
by the 3rd section it is enacted that any person 
who shall have obtained such certificate, or who shall 
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liaTe been eonvicted under the act, shall be released 
from all further or other proceedings for the same cause. 
Hie following is the form of certificate provided by 
the act: — 



lORM OF CSBTinCATB OF DUMIStAL. 

> We of Her Iffyfletj's jaatkM of the peece for the 

liwd. 3 eooBty of (or I a magistrate of the polioe ooort of , 

■t Ae cam mag 6e), do hereby oertify that on the daj of , 

k Am jear of onr Lord ,at ^iathesaid conntj of 

IL N. was hroaght before aa the said joaticea {or me the said mairis- 
tnte), charged with the following offence (that is to say) {hert sUile 
hi tf ^tkepartiaUanqftMe okatye)^ and that we the said jtuticra (or 
I the said magiatrate) thereapoo dismissed the said charge. Given 
ronr hands (or mj hand) this day of 



Form of Conviction.^ — Upon the justices convicting, 
thej will in due course cause a formal conviction to be 
drawn up and returned to the quarter sessions. The 
Mowing is the form of conviction given by the 
statute: — 



FOBM OF COilVICTIOK. 

^ Be it remembered that on the day of , in the 

to wiL 3 year of cor Lord one thousand eight hundred and , 

It , in the coanty of , (or riding, diyision, liberty, city , 

&€., aMtk€ etue wimf 6e), A. B. is convicted before ns, J. P. and Q. R^ two 

of Her Bfajesty's jnstices of the peace of the said coanty {or riding, &c.), 

or me, S. T., a magistrate of the police court of , {at the case tnajf 

&e), for that he the said A. B. did {tpecffg the offencey and the time and 

plaee when and where the same was commiUed, as the case may be; but 

wUhoai eeitmg forth the evidence), and we the said J. P. and Q. R. 

{or I the said S. T.) adjudge the said A. B. for his said offence to be 

imprisoned in the , {or to be imprisoned in the , nnd 

there kept to hard labour for the space of ), or we {or J) 

adjudge the said A. B. for his said offence to forfeit snd pay , 

{here state the penalty aotadtty imposed), and in default of immediate 

payment of the same to be imprisoned in the , (or to be 

[m. c] T 
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imprisoned in the , and there kept to hard labour) for the spw 

of , nnlees the said sum shall be sooner paid. Given ondi 

oar hands and seals (or my hand and seal) the daj and jear fir 
above mentioned. 

As to ordering whipping,'] — ^It will be seen by tb 
first section of the 10 & 11 Vict. c. 82, that tb 
magistrates have tbe power, upon convicting tbe defen- 
dant, to order him to be once privately whipped, either 
instead of or in addition to bis imprisonment, and they 
are from time to time to appoint some fit and proper 
person, being a constable, to infiict the said punishment 
of whipping when so ordered to be inflicted out of 
prison. 

Ordering restitution.] — ^The 12th section contains 
provisions enabling the magistrates to order restitution 
of the stolen property, and if it be not forthcoming, 
they may inquire into its value in money, and may 
order pajrment by the party convicted either at one time 
or by instalments. 

As to payment of Penalty and-^Costs.] — ^The 13th 
section provides for the enforcing of the payment of 
the pecuniary petialty, and the 14th, 15th and 16th 
sections direct the pajrment of the costs and expenses 
of the prosecutor and his witnesses. 
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CHAFTEE XIV. 

AKICLES OF THE PEACE AND SURETIES TO KEEP THE 
PEACE. 

When Article* of the Peace may be exhibited^] — If a 
party has sustained violence from another, and haA 
nason to believe that it will be repeated, or if without 
letiial violence having been committed he has been 
tbeatened with it either by words or gestures, and 
therefore goes in bodily fear, he may compel the offender 
to enter into a recognizance, with sureties to keep the 
peace towards him. 

The facts necessary to support Articles of the PeaceJ] 
-^To warrant an application against another for sureties 
t> keep the peace, the applicant must make it appear 
^m reasonable evidence that the party against whom 
e applies intends personal violence against him: 
1 Hawk. c. 60, s. 6.) But actual violence or even 
hreats will not be essentially requisite to furnish this 
vidence, it may consist in the looks, gestures, or 
onduct of the party ; but in such case it will be neces- 
ary for the complainant to depose to his belief that 
uch conduct in fact amounts to a threat of personal 
riolence : {Reg. v. Dunn, 12 A. & E. 559; 18 L. J. 
11, M. C.) The complaint, however, should be made 
ioon after the cause of fear has arisen (Dennis v. Lane, 
3 Mod. 131); and the threat itself should not be merely 
a conditional or contingent one to be executed on the 
complainant's doing something which he has no right 
to do, or which it was not necessary for him to do in 
the course of hLs business. But if it is so necessary, 
T 2 
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then such a threat may be a proper foundation for. the 
application : {Reg. v. MaUmson, HO L. J. 33, M. C.) (») 

By whom Articles may he exhibiledJ] — This apph'ca* 
lion may not only be made by a party in respect of 
threats against himself, but also by him for threats 
used against his wife or child (Dalt. c. 116); but not 
for threats against his servants, since they may them- 
selves apply for sureties. A wife also may make the 
application against her husband, or a husband against 
his wife : (1 Hawk. c. 60, s. 2 ; Bex v. Doherty, 13 
East, 171.) Against peers and peeresses the applica- 
tion must either be to the Court of Queen's Bench or the 
Court of Chancery. 

If the defendant be not in custody, the proper and 
regular course will be for the complainant to lay ao 
information upon oath before a magistrate. The fol- 
lowing may be the form : — 

ARTICIJES OF THK PBACE. 

\ The iofonnation and complaint of A. B., of , in the ^ 

to wit, J parish of , in the county of , gentleman, 

taken before me, E. F., one of Her Majesty's justices of the peace, in 
and for the said county, on the day of t 185 , who, being , 

sworn, upon his oath saith, that C. D., of , in the said coantj, ^ 

labourer, did, on the day of , now last past, thretteo 

(Jiere state the threats or other acts o/tohich the eomphnnasU complaM 
in the very words used, according to the /acts as they took place) ; lod 
that from the above and other threats used by the said C. D. towirds 
the complainant, he, this complainant, is afiraid that the said C. D. 
will do him some bodily injury; and, therefore, be prays that the said 
C. D. may be required to find sufficient sureties to keep the peace, and 
be of good behayiour towards him, this compkunant And this con- 



(1) This right to apply for sureties to keep the peace exists oolj 
where the apprehension is of personal violenee, and does not exist when 
the threat is merely to injure a man's pn^perty (except, indeed, firing 
his house.) 
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, pbinint sajB, that he does not iiiak« thii oonplAint «g»iDit the said 
I C D. from any malioe or iU will, hat merdj for the preienratioD of 
I liis petBon from iojurj. 

Taken and iwom before me, A. B. 

at E. F. 

Discretion of Justices upon Articles being preferred,"] 
—Upon thisy Uie magistrate will form his own opinion 
18 to whether or not the &cts stated really amount to 
I threat of personal yidence. It is not enough that 
the complainant swears to an apprehension of personal 
violence, the conduct imputed to the defendant should 
be shown to be such as to make that impression upon 
tbe minds of impartial and dispassionate men. If the 
Duigistrate is satisfied upon this subject, he will issue 
either his summons or warrant for the appearance of 
the defendant. 

If a summons is to issue, it may be in the following 
form : — 



SUMSiONS TO A DEPENDANT TO ANSWER TO ARTICLES 
OP THE TEAOB. 

>ToC. D. of labourer. 

^oit, 5 Whereas informatloo hath this day been Uid before the 
idersigned, one of Her Majesty's jostices of the peace, in and for the 
id (joountff) of , for that (here state shortly the matter of the 

fbrmaiion.') These are therefore to command yon in Her Majestj's 
ime, to be and appear on at o'clock in the forenoon, 

, before snch jnstice or justices of the peace for the said 
ioimty), as may then be there to answer to the said information, 
id to find sureties to keep the peace towards Her Majesty and all her 
ege people, and espedally towards the said A. B., and to be farther 
ealt with according to law. 

Giyen under my hand and seal this day of , in the 

year of our Lord , in the (camUy) aforesaid. 

J. S. [L. 8.] 

This summons should be served by the constable in 
^e way pointed out at pages 29 and 40, ante, 
T 3 
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If the magistrate determines upon issuing a warrant 
in the first instance, it may be in the following form : — 

WARRAUT OF APFRBHENSION TO ANSWER TO ARTICLES 
OF THE PEACE. 

> To the constable of , and all other peace officers io 

to wit. J the said (county) of 

Forasmuch as A. B., of , gentleman, hath this daj maderottir 

before me, J. P., one of Her Majesty's jastices of the peace, in and fartbe 
said (cotm^^) of , that (stating the infomustion to the end, but in ike 

third person and in the past tense.) These are therefore to command i 
70U in Her Majesty*8 name forthwith, to apprehend the said C. D., and 
bring him before me, or some other of Her Majest/s justices of the c 
peace, in and for the said (counti/), to answer to the said iBformatioDt C 
and to find sureties (as well for his appearance at the next Geoeral f 
Quarter Sessions of the Peace, to be holden for the said (ootm^), as ^ 
also in the meantime, to keep the peace towards Her Majesty sod iD ^ 
her liege people, and especially towards the said A. B. 

Given under my hand and seal this day of , in the - 

year of our Lord , in the (county) aforesaid. * 

J. S. [l. 8.] 

■'I 

If the defendant be already in custody upon an j 

affray, no formal information is requisite ; and it is only ' 

when a warrant is to issue for his apprehension, that ^ 
the information need be in writing and upon oath. 

Proceedings upon the Hearing.J—^ pon the appear- 1 
ance of the defendant, the information, if it have been ^ 
previously taken in writing on oath, is read over to him, 
and he is asked if he have any cause to show why he 
should not enter into his recognizance and give the 
required sureties to keep the peace ; or if no informa- 
tion has been previously taken in writing, the com- 
plainant will state the facts upon which he founds his 
right to have the defendant bound; and he may support 
his case by the testimony of witnesses. 

Upon the hearing of such an application, the de- 
fendant cannot be permitted to deny the truth of the 
facts stated in the information : (Lord Van^s caKy 
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2 Str. 1202 ; Rex v. Doheriy, 18 East, 171 ; Reg. v. 
Dunn, 12 A. <& E. 599.) If the articles are untrue 
in fact, the remedy of the defendant is by indictment 
for perjury, or an action on the case. He may, how- 
ever, either by cross-examination or witnesses of his own 
explain any parts of the complaint which are ambiguous, 
or may show that the words or acts do not fairly raise 
the inference sought to be raised from them : {Rex v. 
Brmgloey 13 East, 174, «. ; Rex v. Tregarthen, 5 B. 
& Ad. 678 ; Reg. v. Dunn, 12 A. & E. 599 ; Reg. v. 
Stanhope, 12 A. & E. 620.) 

Decision of JusHcesJ] — If the justices decide upon 
calling upon the defendant to enter into recognizances 
to keep the peace, they will determine whether the recog- 
nizance shall be to appear at the sessions to answer 
the charge, and in the mean time keep the peace, or at 
once for a definite peiiod. The former course is now 
Very rarely adopted, but the justices at once bind oYcr 
the party for a time certain. 

Number of Sureties, amount of recognizance, and the 
^imejor which to be tahen."] — The number of the sure- 
ties, the amount of the recognizance, and the time for 
srhich the recognizance is to be taken, will be entirely in 
the discretion of the magistrates, their discretion being 
guided by the nature of the charge, the position, means, 
and character of the defendant. It is usual to require 
the defendant to enter into his own recognizance with 
two sureties, though cases will often occur in which 
the defendant's own recognizance is deemed sufficient. 
In very ordinary cases the party is himself bound in 
20/., with a surety or sureties in ] 0/. each ; but it is 
obvious that the amount must be altogether dependent 
upon circumstances. The time for which the defen- 
dant is to be bound is also perfectly discretionary, vary- 
ing from a month or two to a very much larger period. 
The justices, however, will be careful not to extend the 
time to an unnecessary length, since they will thereby 
throw great difficulties in the way of procuring sureties. 
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In PnckeU y. GratreXy 8 Q. B. 1020 ; 15 L. J. 
145, M. C, Lord Denman observed, that " the power 
of committing a party until he find sureties for his 
keeping the peace, is a necessary power for the protec- 
tion of individuals from personal violence ; but it is 
also a very great power, and should be exercised with 
caution and kept within proper bounds;" and Mr. Justice 
Erie, in a recent charge to the grand jury at Corn- 
wall, remarked that '^ there was one matter to which 
he wished particularly to call the attention of the 
magistrates. He perceived by the calendar, that one 
man was committed to prison for a breach of the peace 
for two years, or until he should find sureties ; and 
• several were sentenced under a similar charge of a 
breach of the peace for twelve months, and shorter 
periods, or until they should find sureties. For a sen- 
tence of two years' imprisonment, the offence should be 
one of considerable magnitude : indeed, there was no 
doubt such a sentence was legal, but the case oaght to 
be very extreme in point of guilt. It was advisable 
to apportion punishment according to the degree of 
the offence. To commit a man for want of sureties, 
might be inflicting a long imprisonment upon a friend- 
less man ; and subjecting a man to a long imprison- 
ment for want of friends, was not a measure of penal 
punishment that ought to be adopted." 

Commitment in default!] — ^The commitment in default 
of finding sureties must be for a definite period: {PricW 
V. Gratrex, 8 Q. B. 1020, 15 L. J. 145, M. C.) In 
default of finding the sureties as required, the defen- 
dant will be committed for the time required, unless in 
the mean time he enters into the recognizance with bis 
surety or sureties. 

The following may be the form of conmiitment :— 

OOMMmiENT FOB WANT OF SURETIES TO KEEP THE PEACE. 

I To E. F., the constable of In the said ooontj, aod 



tovnt. 



{To E. l ., tne constable of m tbe said coontj, an" 

also to the Keeper of Her Majesty's Gaol {or Hoose d 
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;«ciioD, at ) fiir the laid coonty, and othan wbon thia maj 

HiereM A. B., of &c. (A«rf rioifo lil« eoafpfoml iumikt warrani% 
whenaa the aaid G. D. waa thia daj brought and appeared before 
J. P^ one of Her Hajestj'a jnsticea of the peace in and for the 
I OGontj, at &c, to answer the said compUint ; and I, the said 
t^jB, have ordered and adjudged, and do hersbj order and adjudge, 
i the said G. D. shall enter into hia own recognisance in the sum 

L, with two sufficient sureties in the sum of L each, to 

p the peace towards Her Hajestj and all her liege people, and par- 
larlj iowarda the said A. B. for the term of now next 

ling. And insomuch aa the said C. D. hath refused and still re- 
B to enter into such recognisance, and to find such sureties ss 
aaid, I do hereby require and command jou, the said constable, * 
iwith to oouTej the said G. D. to the Common Gaol {or House of 
eotioD, at ) of the said countj, and to deliTer him to the 

er thereof, together with this warrant. And I do also require and 
nand jou, the said keeper, to receiTe Ihe said C. D. into jour 
odj in the said gaol, and him there safelj to keep for the space 

, unless he in the meantime enter into such recognizance with 
I sureties aa aforesaid, to keep the peace in the manner and for the 
I aboTe mentioned. Herein fail not. 

Given under mj hand and seal this day of , &c. 

J. P. [l. 8.] 

Upon this, the defendant will be committed to prison, 
any time, however, before the expiration of the 
riod limited for his imprisonment, he will be entitled 
his discharge upon entering into the recognizance as 
[aired. 

Entering into recognizance hy the Defendant.'] — If 
i defendant is willing and ready to comply with the 
sision of the magistrates, his recognizance and that 
his sureties should be taken in the following form: — 

RBCOONIZANCE TO BLEEP THE PEACE. 

— ) Be it remembered, that on, &c., A. B., of in the county 

*^* 3 aforesaid (y«ot?ian), C. D., of the same place (yeoman)^ 
I £. F., of the same place (yeoman), came before me, G. H., esquire, 
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one of Her Msjestj'B justices of the peaoe, assigned to keep the peao^ 
in and for the said connty, and acknowledged tbemselyes to owe to oi^ 
said Lady the Qneen, to wit, the said A. B., the sum of /., ac^^ 

the said C. D. the snm of /., and the said E. F. the si%^ 

of * 2., of good and lawful money of Great Britain, to be >^. 
spectiTely made and levied of their sereral goods and chattels, laiid» 
and tenements, to the nse of onr said Lady the Qneen, her heirs mod 
soccessorsi if he, the said A. B., shall fail in performing the conditibo 
miderwritten. 

Acknowledged before me, 

G. a 

CONDinOW. 

The condition of this recognizance is such, that if the above bonndeD 
A. B. shall keep the peace towards the Qneen and all her liege people, 
and especially towards L. M., of in the said coonty (fferUkman), 

for the term of now next ensuing, then the said recognizance 

shall be void, or else ren^n in its full force. 

As to Costs,']— B J the 18 Geo. 3, c. 19, s. 1, magis- 
trates were enabled in all cases of complaints upon 
which any summons or warrant issued to award costs; 
and, therefore, upon an application of this kind, costs 
may have been awarded. But as this section, together 
with some others, is repealed by section 36 of the U & 
12 Vict. c. 42, and proceedings of this nature are not 
within the terms of this last-mentioned act, there now 
exists no power to order costs from either party. 

It may be here again mentioned that, upon an appli- 
cation for sureties to keep the peace, justices have no 
functions to deal summarily with the case as one of 
common assault : (Re^. v. Dent/, 20 L. J. 189, M. C.) 
Upon the subject of sureties for good behaviour^ the 
reader is referred to Bum's Justice. 



In the foregoing chapters the entire general practice, 
applicable to the great and ordinary subject-matters 
cognisable at petty sessions, has been ftiUy described. 
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Under the two principal heads of sumxnarj conTictions 
and order, and charges of indictable offences, a course 
of procedure has be^ set forth, not only available in 
the instances to which it is specially applicable, but 
Bsefol in most others as indicating the practice 
BKKt desirable to be adopted. It will, however, 
rwdilj occur to the practitioner that, with the multi- 
tudinous varieties of matters over which justices at 
^tij sessions have jurisdiction, there can be no un- 
'HiTing and universal code of practice. To have 
escribed, therefore, in detail all the numerous modes 
r which the justices in petty sessions are put in motion, 
oald have been to have swollen these pages to a bulk 
jurious to, if not destructive of, their pnictical utility, 
thout in any way materially assisting to the elucida- 
n of the subjects. Having before him the two grand 
irses of procedure indicated in the preceding pages, 
reasonable difficulties can present themselves to the 
ictitioner in pursuing the branches which spring 
m. or are associated with them. 
With a full comprehension of the foregoing details, 
other kinds of procedure before justices at petty 
aions will be readily intelligible and easy of execu- 
n. Deriving their authority in every instance from 
i direct enactments of some statute, the justices will 
7e for their guide in each matter requiring their 
«rference the directions contained in some act of 
•rliament. To such enactments the practitioner in 
^ instance should apply when his services are called 
requisition, for in them he will find the course 
inted out which it is proper for him to pursue. If the 
16 be one determinable upon summary conviction, he 
II decide for himself, according to the rules laid down 
pages 8 and 9, whether the code contained in the 
& 12 Vict. c. 43, is to be adopted or not. If it be 
harge of an indictable offence, he will see that the 
ictice will be governed by the 1 1 & 12 Vict. c. 42. 
however, the case do not fall within the operation 
either of these statutes, he will search the act of 
rliament for information as to the course to be fol- 
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lowed. If the matter be one to be dealt with up 
summarj conviction, and it is not within the op 
of the 11 & 12 Vict. c. 42, he will, noTertheless, 
the course of proceeding very analogous to that 1 
described. If, however, the matter to be dealt' 
partake neither of the nature of a summary conv 
nor the hearing of a charge of an indictable ofienoe^l 
will for the most part be one of a simple 
with a mode of procedure clearly described in the sta 
giving jurisdiction, and presenting no difficulties wh 
a knowledge of the mode of procedure generally I 
magistrates will not readily enable the practitioiier i 
overcome. 

But in all cases the golden rule to be observed up 
the subject of proceedings before justices is — ^to i 
the statute upon which those proceedings are foond 
Upon no occasion should this be omitted. The i 
portly volumes (and their supplement) of BunAl 
Justice sufficiently attest the wide scope of the jnrisrl 
diction of justices. The subjects to be dealt with ai«i 
of infinite variety; and it is only by looking into the j 
statutory enactments regulating each particular matteri | 
that the magistrate or practitioner can feel a proper ] 
confidence in the course he is taking. 

Having therefore described with sufficient minute ] 
ness the practice generally upon summary convictioiit ! 
and orders, and the hearing of charges of indictaUl 
offences, which are the two great subject-matters ordU j 
narily engaging the attention of magistrates or praetl- ] 
tioners at petty sessions, it is needless to encumber 
these pages by a description of the practice upon tfaa < 
endless variety of minor subjects which rarely _ 
any points of difficulties; and which, with the assistanos 
of what has hereinbefore been set down, can, for tte 
most part, be easily gathered from the statutes by which 
they are governed. 
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CHAPTER XXIII. 



PROCEEDINGS AT PETTY SESSIONS, UNDER THE 
' lABGENT SUMMABY JUBISOICTION ACT (18 & 19 Vict. 
IM.) 

The 18 & 19 Vict. c. 126, entitled ''An Act for 
king expense and delay in the administration of 
Ijuiiice in certain casesj** having intnxhiced in 
t pAitkulani a new practice witli reference to cer- 
eriminal charges, it becomes necessary that the 
ions of this statute should be carefully considered. 
The object of the act, as its title imports, is twofold 
diminish expense, and avoid delay, and this it 
aYOQTB to accomplish by conferring on justices 
ig at petty sessions a power in certain cases, with 
I consent of the accused, to decide summarily upon 
charge, and in such and other eases when the 
used pleads guilty, to sent^incc him at once without 
[^eominitting him to the sessions or assizes. 

The better to comprehend the proper practice under 
statute, it will be advisable to consider its pro- 
>' virions seriatim as they follow in the act itself. 
The first section enacts as follows : — 

**Whera any person is charged before any justices of the peace 
tiiMiiil at snch petty sessions as hereinafter provided with having 
HBBiitted aimple larceny, and the value of the whole of the property 
dlagsd to hate been stolen does not, in the judgment of such justices, 
•need Itn shillings, or with having attempted to commit larceny from 
flw penon, or simple larceny, it shall be lawful for such justices to hear 
nd detennine the charge in a summary way, and if the person charged 
I eonfeas the same, or if such justices, after hearing the whole cose 
' the prosecntion and for the defence, shall find the charge to be 
.then it shall be lawful for snch justices to convict the person 
[m. c] 2 c 
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efaarTed, aid onmxt bin to te eammaa. gaol or house of eoneetioa, 
tiiere to be vKfeiaaagdj wi& « widiovt hsd Isbonr, fer tay period not 

yri»— «ffny riirw i>m!giiAg ■Mintfiit, mA if tiwj Ihui fK> ««wi#» imt prBwd 

tiler ihaE duana tiie charge, nd sake oat and deli?er to the penoa 
charged a eerti&ate anda their hands, ototing the fitft of soeh dii- 
nuaaal; md c^ery aoeh eolmetkiaaiideertifieaterespeetiTeljiDtybeiB 
the finis (A.) and (B.) in tiie sehedale to this act, or to the like 
effect : proTidcd always, tiiat if the penoB charged do not eoment to 
hare the case heard md detcnnined by sodi jvsdees, or if it tppeirto 
snch JQstiees that tiie oifigiee ii one wfaidi, oving to a prefioas conTic- 
tioa of the person barged, is panishable by law witii transportation or 
penal sorfitnde, or if sodi josdees be of opinion that the diarge is, 
from any other dremBstaneea, fit to be Bade the subject of pTOseeation 
by indjetment, rather tiian to be disposed of summarily, such jostiees 
shall, instead of saamai ily adjudicating thereon, deal with toe cue in 
an respeeto as if this act had not been paand : prorided also, that if 
apon the hearing of the diarge nieh jostiees shiOl be of opioioa that 
there are drcamstances in the case which render it inexpedient to 
inflict any puushment, they shall hare power to dismiss toe penn 
charged, without proceeding to a cooTietion." 

Justices to act under the statute only at petty Ui- 
iionsS] — ^Upon this section, it will be observable that 
to give justices a right to act under this statute they 
must be assembled at pettj sessions, which sessions, as 
will hereinafter be seen by section 10, are to be the 
petty sessions holden for a petty sessional division, and 
of the holding of which a printed notice of the days 
and hours is to be posted or aflBxed by the clerk of 
the justices. upon the outside of some conspicuous part 
of the building or place where holden. 

Times of holding petty sessions under the act to he 
fixed,"] — lite statute contains no provisions as to the 
limits of time within which such petty sessions are to 
be holden, and the justices therefore will fix them as 
heretofore, having regard to the convenient adminis- 
tration of justice. 

Days of holding such petty sessions to he published,'] 
— As the statute requires that the notice of the holding 
of such petty sessions is to be written or printed, and 
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1o be publicly posted by the clerk to the jastices of 
pettj sessions, care must be taken by such clerk to 
hive the days appointed and published in due time. 

Ofser what offences the justices have jurisdiction.'] — 
Under this section, the jurisdiction of the justices ex- 
tends to— 

1. Simple larceny, where the value of the whole of 
tbe property alleged to have been stolen does not, in 
tlidr judgment, exceed five shillings. 

2. Attempts to commit larceny from the person. 

3. Attempts to commit simple larceny. 

Pifwers to hear and convict,'] — The powers of the 
JQstices to act under this section are subject to the 
UKnt of the accused to their so acting, as provided for 
^ythe second section, except that if ho plead guilty to 
he charge, his assent is immaterial. If, therefore, such 
tssent is given, the justices may hear the charge in a 
ummary way; and if, after hearing the whole case for 
he prosecution and defence (or if he plead guilty), 
hey shall find the charge to be proved, they may 
ommit the offender to the common gaol or house of 
ORection to be imprisoned with or without hard 
ibour for a period not exceeding three calendar 
nonths; in which case they are to draw up a convic- 
ion in the following form : — 

OOyVICTION, 

"^ ) Be it remembered, that on the day of , in the year 

^ *^* J of our Lord , at , in the laid (comUy\ A. B., 

>ebg charged before us the undersigned of Her M^jeaty's justices 

f the peace for the said {county)^ and consenting to our deciding upon 
be charge summarily, is conyicted before ns, for that (he the said A. B., 
^Q>i ttating the offence^ and the time and place when and where 
^"^fnitted) ; and we adjudge the said A. B., for his said offence, to be 
i^Itrisoned in the ( House of Correction) at , in the said (county)^ 

^ there kept to hard labour) for the space of 

Giren under our hands and seals, Uie day and year first aboTe 
mentioned, at in the (county) aforesaid. 

J. S. (L. 8.) 
H. M. (L. 8.) 

2o2 
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Powers to hear and dismiss the charge."] — ^If, how- 
eyer, the justices, upon hearing of the charge, find the 
offence not proved, they are to dismiss the charge, and 
make out and deliver to the defendant the following 
certificate of dismissal : — 

CBBTIFICATE OF DIBMIBBAL. 

;■ } We, ofHerMajesty'sjusticesofthe peace for the (omirfy) 

to wit. j of ^ certify, that on the day of , in the year 

of our Lord , at , in the said (county), A. B. being eharged 

before us, and consenting to our deciding upon the charge snmmarily, 
for that (he the said A. B., stating the offence eharged^ and the time 
and place when and where cUleged to be committed) , we did, haTing 
summarily adjudicated thereon, dismiss the said charge. 

Given under our hands and seals, this day of , at , 
in the (county) aforesaid. 

J. S. (L. 8.) 
H. M. (l. 8.) 

Of dismissing the charge when it is inexpedient to 
inflict any punishment.'] — Bj the concluding proviso 
of the same section the justices are empowered, when 
upon the hearing they are of opinion that there are 
circumstances in the case which render it inexpedient 
to inflict any punishment, to dismiss the person charged 
without proceeding to a conviction. 

This is unquestionably a most wholesome power to 
confer on magistrates, and is obviously intended as a 
counteracting check upon the rigid severity of the 
common law rules applicable to the offence of larceny, 
which visit with the same disgrace the boy who picks 
up an apple from the ground of his neighbour's orchard 
and the man who commits a premeditated theft of the 
most valuable property. 

The cases in which this useful provision should be 
adopted will readily suggest themselves, the justices 
being invested with an unfettered and extensive dis- 
cretion. It is, however, greatly to be regretted, that 
the dismissal by the justices under this proviso is not 
made equally conclusive with a dismissal on their 
deciding that the ofience is not proved. In the present 
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case they are not required to give any certificate of 
dismissal, and there is nothing, therefore, to prevent a 
prosecutor from again preferring the same charge or 
going before a grand jury with his bill of indictment. 

When justices not to act under the statuteJ] — ^Not- 
withstanding, however, the case is within their jurisdic- 
tion to decide summarily, yet if there has been a 
previous conviction so as to render the accused liable 
to transportation or penal servitude, or if there are 
jny other circumstances which in the judgment of the 
JQstices render it fit to be the subject of an indictment 
lather than a summary conviction, they are then to 
deal with the case in the ordinary way. 

The first section having thus pointed out the matters 
over which the justices may exercise a summary juris- 
diction, the second section proceeds to direct the 
Ooanner of proceeding on their part in order to origi- 
KUte such jurisdiction. The second section is as fol- 
lows : — 

'* Where the justices before whom any person is charged as aforesaid 
tmpoee to dispose of the case sommarily under the foregoing proTisions, 
one of snch justices, after the examinations of all the witnesses for the 
prosecution hare been completed, and before calling upon the person 
diaiged for any statement which he may wish to make, shall state to 
neh person the substance of the charge against him, and shall then say 
b> him these words, or words to the like effect : * Do you consent that 
the charge against you shall be tried by us, or do you desire that it shall 
be sent for trial by a jury at the sessions or assises' (as the case may 
in); and if the person charged shall consent to the charge being sum- 
naiily tried and determined as aforesaid, then the justices shall reduce 
he charge into writing, and read the same to such person, and shall 
ben ask him whether he is guilty or not of such charge ; and if such 
srson shall say that he is guilty, the justices shall then proceed to pass 
leh sentence upon him as may by law be passed, subject to the proyi- 
ons of this act in respect to such ofifence ; but if the person charged 
lall say that he is not guilty, the justices shall then inquire of such 
srson whether he has any defence to make to such charge, and if he 
lall state that he has a defence, the justices shall hear such defence, 
id then proceed to dispose of the case summarily." 
2cd 
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Course of proceeding. "] — ^It will be observed that the 
proper period of the proceedings at which the justices ' 
are to form their opinion as to whether or not they 
think it desirable to dispose of the case summarily is, 
after the examinations of all the witnesses for the pro- 
secution have been completed. Until this stage is 
arrived at, thej have no functions to proceed under 
this act, but must in all respects conduct tlie investiga- 
tion as though thej were proceeding in the ordinary 
way. This provision is peremptory, and must be strictly 
observed whatever inconveniences it may l^ad to, and 
notwithstanding adjournment after adjournment may 
be requisite to complete the evidence. 

When the examinations of all the witnesses are 
completed, one of the justices is to state to the accused 
the substance of the charge against him, and he is to 
say to him these words, or words to the like effect : 
^^ Do you consent that the charge against you shall be 
tried by us or do you desire that it shall be sent/or trial 
by a jury at the sessions or assizes ?^ (as the case 
may be.) 

If the party charged shall consent to the charge 
being summarily tried and determined as above-men- 
tioned, then the justices are to reduce the charge into 
writing and to read the same to him, and then to ask 
him whether he is guilty or not of such charge. 

It may be, that upon this question being put to the 
accused he refuses to give any answer, or none which 
amounts either to a consent or a refusal. In such case, 
the justices should consider his conduct as a refusal to 
consent, and proceed as in ordinary cases. 

If the accused party in answer to this question says 
that which is equivalent to a refusal to consent, the 
case will proceed as under the old practice. 

Proceedings upon the accused pleading ^^ guilty/^ — 
If after having consented to the charge being sum- 
marily disposed of, the party accused, upon being 
required to plead, pleads *^ guilty,** the justices are 
then to proceed to pass such sentei^ce upon him tf 
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m^ by law be passed, subject to the provisions of 
this act, which by section the first is not to exceed 
three calendar months with or without hard labour ; 
or as before has been seen they may, under peculiar 
circumstances, dismiss the defendant without proceed- 
ing to a conyiction. 

I\oeeedmg$ upon the aectised pleading ** not guilty, ^*'] 
— If, however, tiie defendant pleads " not guilty,** the 
jnatices are then to inquire of him whether he has any 
^feoce to make to such charge, and if he shall state 
that he has a defence, they are to hear such defence, 
and then proceed to dispose of the case summarily. 

Ab the plea of ''not guilty" is the only one which the 
statute seems to recognize where the defendant does 
not admit his liability to be punished, it is open to 
him under such plea to show a former conviction or 
acquittal for the same offence. 

Upon the defendant pleading not guilty^ the case 
will proceed much as an ordinary information with 
a view to a summary conviction. Thus, the defendant 
or his counsel or attorney will have a right to address 
the bench, and to call and examine all such witnesses 
as he may think requisite for the defence. And here 
it may be remarked that, as this proceeding is a sub- 
stitution for trial by jury, so no advantage which a 
defendant would fairly have upon such a trial should 
be refused him now ; and it would be right, as upon 
such a trial he would be permitted to call witnesses to 
character, to receivethe testimony of such witnesses upon 
the summary hearing. Having concluded bis case in 
defence, the justices will deliberate as to their judgment, 
and although in such a case they should to a certain 
extent consider themselves in the position of a jury, 
and give the accused the benefit' of any reasonable 
doubt of his guilt, unanimity amongst them is not 
required, the decision of a majority being alone sufii- 
dent. 

Thefin^malconinetion.'] — ^The formal conviction of 
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the defendant is directed to be drawn up in the form 
before given at page 291. 

If the defendant is committed upon a plea of guilty, 
the form of the conviction is to be as follows : — 



CONVICTION UPON A PLEA OP GUILTY. 

— ;• I Be it remembered, that on the day of , in the year 

to wit, i of o„ Lord , at in the said (county), A. B., 

being charged before us, the undersigned, of Her Majesty's justices 

of the peace for the said (county), for that (he the said A. B., &&, 
stating the offence, and the time and place when and where com- 
mitted), and pleading guilty to such charge, he is thereupon convicted 
before us of the said ofifence ; and we adjudge the said A. B., for his 
said ofifence, to be imprisoned in the {Route. of CorrectUm) at in 

the said {county), (and there kept to hard labour) for the space 
of 

Given under our hands and seals, the day and year first above 
mentioned, at , in the (county) aforesaid. 

J. S. (L. 8.) 
H. M. (L. 8.) 

The two sections which have hitherto been con- 
sidered, apply exclusively to the three classes of offences 
enumerated. The third section, however, confers 
powers of summarily adjudicating in certain cases of a 
far wider extension. That section is as follows : — 

" Where any person is charged before any justices at such pettj 
sessions as aforesaid with simple larceny (the property alleged to have 
been stolen exceeding in value five shillings), or stealing from the 
person, or larceny as a clerk or servant, and the evidence, when the 
case on the part of the prosecution has been completed, is in'the opinioB 
of such justices sufi&cient to put the person charged on his trial for the 
ofifence with which he is charged, such justices, if the case appear to 
them to be one which may properly be disposed of in a summaiy way, 
and may be adequately punished by virtue of the powers of this id, 
shall reduce the charge into writing, and shall read it to the said person, 
nd shall then ask him whether he is guilty or not of the charge; sod 
If such person shall say that he is guilty, such justices shall therenpoB 
cause a plea of guilty to be entered upon the proceedings, and sbiU 
convict him of sndli ofifence, and commit him to the common gaol or 
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B of correetioi^ there to be impritcmad, with or with<mt hard Ub^ 
for any term not exceeding six calendar months ; and ererj such eon* 
tietion may be in the form (C.) in the schedule to this act, or to the 
like effect : provided always, that the said justices, before they ask such 
person whether he is guilty or not, shall explain to him that he is not 
obliged to plead or answer before them at all, and that if he do not plead 
or answer before them he will be committed for trial in the nsoal 



The jnrisdiction of justices to act under this section 
is not limited as far as value is concerned, it is, never- 
theless restricted to cases of 

Rrst. Simple larceny. 

Second. Stealing from the person. 

Third. Larceny as a clerk or servant 

The obsenrations before made as to the necessity of 
the justices acting at petty sessions equally here apply. 

I%e practice under the third section,'] — The practice 
opon the subject as prescribed by this section is this: 
when the case on the part of the prosecution is com- 
pleted, and it is sufficient to put the accused party 
upon his trial, the justices, if the case appears to them 
to be one which may properly be disposed of in a 
summary way, and may be adequately punished by 
virtue of the powers of the act, are to reduce the charge 
into vmting, and are to read it to the defendant ; and 
they are then to ask him whether he is guilty or not 
of the charge ? and if he shall say that he is guilty, 
they are thereupon to cause a plea of guilty to be 
entered upon the proceedings, and are to convict him 
of the offence, and commit him to the common gaol or 
House of Correction, with or without hard labour, for 
any term not exceeding six calendar months. 

It will be observed that under this section the can- 
9eni of the accused is immaterial, it is sufficient that 
the case appears to the justices to be one which may be 
prpperly disposed of, and adequately punished under 
this act. 

Before, however, coming to any such conclusion, 
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the entire case on the part of the prosecution must be 
completed. 

If the defendant pleads guiUy^ the justices will 
proceed as above-mentioned to pass sentence ; but it 
must be observed that under this section thej have no 
powers, as thej have under the first, to dismiss the 
party charged without proceeding to a conviction. 

Before, however, the justices ask the defendant 
whether he is guilty or not they are required by the 
section to explain to him that he is not obliged to 
plead or answer before them at all, and that if he do 
not plead or answer before them, he vnll be com- 
mitted for trial in the usual course. 

If the framer . of this portion of the section had 
furnished a form of statement for the justice to address 
to the accused, he would have removed some little 
difficulty which any justice who is called upon to act 
in the matter must necessarily feeL The caution, it 
will be observed, is to be given before the defendant is 
asked if he is guilty or not, and the difficulty is to 
khow how properly to explain to him that he is not 
obHged to do a thing before he is told what is that 
thing. Without, however, pretending that the following 
form is in the most perfect shape, the author ventures 
to think that it may be properly used upon the 
occasion. 

THE JUSTICE TO THE DBFENDA.NT. 

** A. B., 70U stand charged with having, on the day of , 

feloniously stolen {here state the property), the property of G. D. 
(or, with having, on the day of , feloniously stolen firom the 

person of C. D., or being a clerk or servant of G. D., with having, whilst 
such clerk or servant, feloniously stolen from the said G. D., the pro* 
perty charged), and the case on the part of the prosecution being now 
completed, we the justices are about to ask you whether you are guilty 
or not of the said charge ; but before we do so, we have to tell yon that 
you are not obliged to plead or answer to the charge at all, and that if 
you do not plead or answer before us you will be committed for trial is 
the usual way. We now ask you, are you guilty or not of the ehaxge ?" 

Course of proceeding, if the defendant pleads " noi 
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guUh/^ or refiaei to plead,"] — ^If, upon this, the defen- 
dant either pleads not guilty, or does not plead, it will 
be the datj of the justices to proceed no further under 
this act, but to continue their proceedings as under the 
ordinary practice prescribed by the 11 & 12 Vict. 
c 42, s. 18. It will be carefully borne in mind that 
the ordinary course of proceedings becomes diverted 
only in the event of the defendant pleading guilty to 
the charge. If he does not not plead guilty, the usual 
proceedings, as provided by the 1 1 & 12 Vict. c. 42, 
are to be continued, and the next step will be that 
directed by the 18th section of the above-mentioned 
act, and so on without reference to any of the provisions 
of the 18 & 19 Vict. c. 126. 
The 4th section enacts, that — 

''InoTerj case of summary proceedings under this act, the person 
teeosed shall be allowed to make his fall answer and defence, and to 
haTe all witnesses examined and cross-examined by counsel or attorney." 

The 6th section enacts — 

" Where any person is charged before any justice or justices with any 
offiQnoe mentioned in this act, and in the opinion of such justice or 
justices the case may be proper to be disposed of by justices in petty 
sessions under this act, the justice or justices before whom such person 
is so charged may, if he or they see fit, remand such person for further 
examination to the next petty sessions, in like manner in all respects 
IS a justice or justices are authorized to remand a party accused under 
the act passed in the session holden in the eleyenth and twelfth years 
of Her If i^esty, chapter forty-two, section twenty-one, or under the 
Petty Sessions Act {Ireland)^ 1851, section fourteen." 

The practice under this section,"] — ^This section is 
firamed for the purpose of meeting the contingency 
which will most frequently happen of there being no 
petty sessions about to be holden at the time of the 
apprehension of the accused ; and here it is that the 
practical difficulties in working out the act will pre- 
sent themselves. In very large towns where petty 
sessions are held daily, no great inconvenience will 
arise. The justices v^ill, of course, provide that all 
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their petty sessions shall be applicable to the purposes 
of this act, and cause notice accordingly to be given 
pursuant to the 10th section. In rural <Ustricts, how- 
ever, where petty sessions are only held at distant 
intervals, varying from a few days to a month, the 
inconveniences attending the adoption of proceedings 
under this act will occasionally be exceedingly great. 
Let the following case be supposed : — ^A man is taken up 
upon a charge of simple larceny, and the property 
stolen does not exceed the value of five shillings. The 
constable, as in duty bound, takes the accused at once 
before the nearest justice, who, finding that the case is 
within the operation of this act, decides upon its being 
heard at petty sessions ; he consequently remands 
the accused to the next petty sessions. But the next 
petty sessions are not to be held for a month — ^what in 
the meantime is to become of the accused ? He is, it 
appears, to be remanded in accordance with the provi- 
sions of the 11 & 12 Vict. c. 42, s. 21. That section, 
however, prohibits a remand for a longer period than 
eight days. It may, however, be said that as the 
18 & 19 Vict. c. 126, enables a justice to remand until 
the next petty sessions, it is immaterial that they are 
to be held beyond the period of eight days from the 
remand. 

But it may be asked, how is the justice to arrive at 
the opinion that the case may be proper to be disposed 
of by justices in petty sessions under this act f Is he 
to take the evidence of the facts, or to be guided alone 
by the statement of the prosecutor that the amount 
charged to be stolen does not exceed the value of 
five shillings ? From the clause containing no pro- 
visions as to transmitting any depositions taken bj 
such justice to the petty sessions or binding over the 
witnesses to appear, it would seem that he may act 
alone upon an opinion formed from the charge itself 
without having heard any evidencie upon it ; and most 
certainly he has no functions to inquire of the accused 
whether or not he wishes to be tried by the justices 
at petty sessions, such an inquiry being only to be 
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made by the jastices themselves acting at a petty ses- 
sions holden under this act. 

Assuming, then, that the justice before whom the 
accused is brought in the first instance is of opinion 
that the case maj be proper to be disi>osed of bj 
justices at pettj sessions under this act, he will remand 
him accordingly. On the day, therefore, of the hold- 
ing of the petty sessions, probably at the expiration of 
a month, the accused is brought up from the county 
gaol, which may be twenty or thirty miles away. The 
case is then entered into, and the evidence for the 
prosecution failing to establish a case against the pri- 
soner, be is ordered to be discharged. Here, then, a 
monstrous wrong has been done under the sanction of 
the provisions of this enactment. Had the justice in 
the first instance heard the case, the same result would 
have been arrived at, whilst the expense of conveying 
the accused to and from gaol would have been saved, 
the double trouble to the prosecutor and witnesses 
avoided, and the injustice of a month's imprisonment 
of the accused not inflicted. Suppose, however, that 
2^ prima facie case is established before the justices at 
petty sessions, and the accused is asked as provided 
for by the second section whether he consents that the 
charge against him shall be tried by them, and he does 
not consent. Here are the double inquiry and the 
original remand again uselessly taking place ; and it 
may so have occurred that the quarter sessions have 
in the mean time taken place ; or during the period of 
the remand it may transpire that the prisoner has been 
previously convicted, which takes away the summary 
jurisdiction. 

This section would appear to be still more incon- 
venient with reference to its application to the powers 
given to justices at petty sessions under the third sec- 
tion. By that section it will be remembered, that in 
any cases of simple larceny, or stealing from the per- 
son, or larceny by a clerk or servant, the justices at 
petty sessions held under this act have power to 
inquire of the accused if he is guilty or not of the 
[m. c] 2d 
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charge, and upon his pleading " guilty" they may con- 
vict him. Suppose, therefore, that a party is arrested 
and brought before a single justice upon one of the 
foregoing charges. The justice has no right to antici- 
pate or inquire as to whether or not the accused will 
plead guilty ; he therefore takes the examinations in 
the usual way : as a single justice, he has no right to 
ask the accused if he is guilty, since this question can 
be put alone to him by the justices at petty sessions, 
and as it is only a plea of guilty which in such a case 
gives them a power to deal summarily, it necessarily 
follows that a single justice has no power to remand a 
case within the third section to the justices at petty 
sessions, but that, having once entered upon it, he 
must go through with it. 

The 6th section provides for the forfeiture of the 
recognizance of the accused in the event of his not 
appearing upon a remand. 

The 7th section provides for the transmission to and 
filing at the quarter sessions of the conviction or dupli- 
cate of the certificate of dismissal, &c. 

The 8th section enables justices to order the restitu- 
ticm of property when the accused is convicted ; and 
this section is noticeable for a species of carelessness 
much to be reprehended. It speaks of the restUtUUm 
of the property stolen, taken, or obtained by false 
PRETENCES. Now, Under the act the justices have no 
jurisdiction to deal summarily with cases of obtaining 
property hy false pretences. As the bill originally ap- 
peared in the House of Commons it included this cls^s 
of offences, but it was struck out in committee, and by 
an oversight the present clause was allowed to stand 
unamended. 

Whilst upon the subject of errors, attention mast 
be drawn to the gross blunders in the arrangement or 
enumeration of the sections as apparent in the copy of 
the statute published by the Queen's printer. The 
section which immediately follows section 8 is sec- 
tion 10 ; the next section is section 9, and the 
next section, section 11 — a very pretty mixture. 
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The 10th section (as it is numbered in the statute), 
enacts — 

'* Every petty sessions for the purposes of this act shall he an open 
puhlic oourt, and shall he the petty sessions holden for a petty sessional 
division ; and a written or printed notice of the days and hours for 
holding such petty sessions shall he posted or affixed hy the clerk to the 
justices of petty sessions npon the outside of some conspicuous part of 
the building or place where the same are held.'* 

Section 9 (as it is numbered in the statute) enacts 
that the provisions of the 11 & 12 Vict. c. 43 (^An 
Act to Facilitate the Performance of the Duties of 
Justices of the Peace out of Sessions within England 
and Wales with respect to Summary Convictions and 
Orders) are not to be construed as applying to any 
proceedings under this act. The object of this would 
appear to be to declare that although the proceedings 
under the present act are of a summary nature, they 
are not to be classed as ordinary summary convictions. 
Section 1 1 (as numbered in the statute) enacts that 

*' Eyery oonnction by justices in petty sessions under this act shall 
have the same effect as a conviction upon an indictment for the same 
offence would have had, save that no convictions under this act shall be 
attended with any forfeiture." 

From the wording of this section it would seem 
that a conviction under this act may be charged as a 
previous conviction in an indictment for a subsequent 
felony ; though we doubt if this was intended by the 
Legislature. 

Section 12 enacts that 

" Every person who obtains a certificate of dismissal, or is convicted 
under this act, shall be released from all further or other criminal pro- 
ceedings for the same cause." 

Sect. 13 provides that no conviction, &c. shall be 
quashed for want of form, nor any warrant of com* 
mitment upon a conviction be held void, if it be therein 
alleged that the offender has been convicted, and 
there be a good and valid conviction to sustain the 
same. 

2d2 
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Sect. 14 provides for the payment of the expenses 
of the prosecutor and witnesses, and also for the fees 
of the clerks to the magistrates in petty sessions and 
the clerk of the peace {see the section in the act, post,) 

Sect. 15 provides for the holding of the petty 
sessions under this act, within certain public buildings 
in the county, &c. 

Sect. 16 empowers any one of the metropolitan 
police magistrates to do all acts authorized by this 
act, &c. 

Sect. 17 provides that the present act is not to 
affect the provisions of the 10 & 1 1 Vict. c. 82, and 
the 13 & 14 Vict. c. 37 {The Juvenile Offenders Acts), 
and it declares that this act shall not extend to persons 
punishable under those acts as far as regards offences 
for which such persons may be punished thereunder. 

Sect. 18 provides for compensating clerks of the 
peace and other officers of the courts of quarter sessions 
for loss of emoluments in respect of the operation of 
this act (see the section in the act, post,) 

Sect. 1 9 gives power to increase the salary of the 
chief metropolitan magistrate. 

Sect. 20 has reference to clerks of assize. 

Sect. 21 repeals so much of the 12 Ric. 2, c. 10, 
and 14 Ric. 2, c. 12, as has reference to the payment of 
wages to justices. 

Sect. 22 provides for the giving of compensation 
to the party aggrieved in respect of any injury to real 
or personal property, notwithstanding he may have 
been examined as a witness. 

Sect. 23 is an interpretation clause. 



THE STATUTE. 



18 & 19 Vict. cap. 126. 

ilji Act fpr diminishing Expense and Delay in the Admini* 
stratum of Criminal Justice in certain C(wm. — [14th 
Aaguat, 1855.] 

Bb it enacted by the Queen's most excellent Majes^, by 
and with the advice and consent of the Lords spiritual and 
temporal, and Commons, in this present Parliameut assem- 
bled, and by the authority of the same, as follows :— 

I. Power to justices at petty sessions to punish persons 
chargedjoith larceny^ Sfc. summarily — If parties accused do 
not consent, justices to deal with cases as tf this act had not 
passed."} — ^Where any person is charged before any justices 
of the peace assembled at such petty sessions as hereinafter 
provided with having committed simple larceny, and the 
value of the whole of the property alleged to have been 
stolen does not, in the judgment of such justices, exceed 
five shillings, or with having attempted to commit larceny 
from the person, or simple larceny, it shall be lawful for 
sach justices to hear and determine the charge in a sum- 
maiy way, and if the person charged shall confess the same, 
or if such justices, after hearing the whole case for the pro- 
secution and for the defence, shall find the charge to be 
proved, then it shall be lawful for such justices to convict 
the person charged, and commit him to the common gaol 
or house of correction, there to be imprisoned, with or with* 
out hard labour, for any period not exceeding three calendar 
months, and if they find the ofiPence not proved they shall 
dismiss the charge, and make out and deliver to the person 
charged a certificate under their hands, stating the fact of 
such dismissal; and every such conviction and certificate 
respectively may be in the forms (A.) and (B.) in the sche- 
dule to this act, or to the like effect : provided always, that 
if the person charged do not consent to have the case heard 
2d3 



306 LABCKNY JURISDICTION ACT. 

and determined by such justices, or if it appear to such 
justices that the offence is one which, owin^ to a previous 
conviction of the person charged, is punishable by law with 
transportation or penal servitude, or if such justices be of 
opinion that the charge is, from any other circumstances, 
fit to be made the subject of prosecution by indictment, 
rather than to be disposed of summarily, such justices shall, 
instead of summarily adjudicating thereon, deal with the 
case in all respects as if this act had not been passed : pro- 
vided also, that if upon the hearing of the charge such 
justices shall be of opinion that there are circumstances in 
the case which render it inexpedient to inflict any punish- 
ment, they shall have power to dismiss the person charged, 
without proceeding to a conviction. 

II. Justices to ask the accused whether he consents to ike 
charge being summarily determined.'] — Where the justices 
before whom any person is charged as aforesaid propose to 
dispose of the case summarily under the foregoing provi- 
sions, one of such justices, after the examinations of all the 
witnesses for the prosecution have been completed, and be- 
fore calling upon the person charged for any statement which 
he may wish to make, shall state to such person ^e sab- 
stance of the charge against him, and shall then say to him 
these words, or words to the like effect : " Do yoa consent 
that the charge against you shall be tried by us, or do you 
desire that it shall be sent for trial by a jury at the sessions 
or assizes ? " (as the case may be) ; and if the person charged 
shall consent to the charge being summarily tried and deter- 
mined as aforesaid, then the justices shall reduce the charge 
into writing, and read the same to such person, and shall 
then ask him whether he is guilty or not of such charge; 
and if such person shall say that he is guilty, the justices 
shall then proceed to pass such sentence upon him as may 
by law be passed, subject to the provisions of this act in 
respect to such offence ; but if the person charged shall sav 
that he is not guilty, the justices shall then inquire of such 
person whether he has any defence to make to such charge, 
and if he shall state that he has a defence the justices shall 
hear such defence, and then proceed to dispose of the case 
summarily. 

III. Persons charged with larceny, Sfc. may plead guUti/ 
before justices in petty sessions, and be sentenced forthwith-^ 
Justices to warn the accused that he is not obliged to plead.] 
— Where any person is charged before any justiceB at tncb 
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petty sessions as sforesaid with simple larceny (the properhr 
alleged to have been stolen exceedinf^ in value five shillinf(8)» 
cyr stealing from the person, or larcenv as a clerk or servant, 
and the evidence, wnen the case on the part of the prosecu- 
tion has been completed, is in the opinion of such justices 
siifBaent to pat the person charged on his trial for the 
offence with which he is charged^ such justices, if the case 
appear to them to be one which may properly be disposed 
erf in a summary way, and may be adeouatelv punished by 
▼iitoe of the powers of this act, shall reauce the charge into 
writing, and shall read it to the said person, and shall then 
ask him whether he is guilty or not of the charge ; and if 
sudi person shall say that he is guilty such justices shall 
thereupon cause a plea of guilty to be entered upon the pro- 
ceedings, and shall convict him of such offence, and commit 
him to the common gaol or house of correction, there to be 
imprisoned, with or without hard labour, for any term not 
exceeding six calendar months ; and every such conviction 
may be in the form (C.) in the schedule to this act, or to 
the like effect : provided always, that the said justices, be- 
fore they ask such person whether he is guilty or not, shall 
explain to him that he is not obliged to plead or answer be- 
fore them at all, and that if he do not plead or answer before 
I them he will be committed for trial in the usual course. 

IV. Persons accused may have assistance of counsel^ jrc?.] 
—In every case of summary proceeding under this act the 
person accused shall be allowed to make his full answer and 
defence, and to have all witnesses examined and cross-ex- 
amined by counsel or attorney. 

V. Power to remand persons charged to next petty sessions,"] 
—Where any person is charged before any justice or justices 
with any offence mentioned in this act, and in the opinion 
of such justice or justices the case may be proper to be dis- 
posed of by justices in petty sessions under this act, the 
justice or justices before whom such person is so charged 
may, if he or they see fit, remand such person for further 
examination to the next petty sessions, in like manner in all 
respects as a justice or justices are authorized to remand a 
party accused under the act passed in the session holden in 
the eleventh and twelfth years of Her Majesty, chapter 
forty^two, section twenty-one, or under the Petty Sessions 
Act (Ireland), 1831, section fourteen. 

VI. Forfeited recdgnizances to be transmitted to the clerk 
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qf the peace,'] — If any peison sufiPered to firo at lar^^e upon 
entering into such reco^irnizance as the justice or justices are 
authorized under the last-mentioned act to take on the re- 
mand of a party accused do not afterwards appear pursuant 
to such recof^nizance, then the justices before whom he ought 
to have appeared shall certify (under the hands of two of 
them) on the back of the recognizance, to the clerk of the 
peace of the county or place, the fact of such non-appear- 
ance, and such recognizance shall be proceeded upon in like 
manner as other recognizances, and such certificate shall be 
deemed sufficient prima facie evidence of such non-appear- 
anoe. 

VII. Convictions and other proceedings to be returned to 
the quarter sesstonsJ] — The justices adjudicating under this 
act shall transmit the conviction, or a duplicate of a certifi- 
cate of dismissal, with the written charge, the depositions of 
the witnesses for the prosecution and for the defencci and 
the statement of the accused, to the next court of general 
or quarter sessions for the county or place, there to be kept 
by the proper officer among the records of the court; and a 
oopy of such conviction, or of such certificate of dismissal, 
certified by the proper officer of the court, or proved to be a 
true copy, shall be sufficient evidence to prove a conviction 
or dismissal for the ofiPence mentioned therein in any legal 
proceeding whatever. 

VIII. Justices may order restitution of property^] — ^It 
shall be lawful for the justices by whom any person is con- 
victed under this act to order restitution of the property 
stolen, taken, or obtained by false pretences, in those cases 
in which the court before whom the person convicted would 
have been tried but for this act may be by law authorized to 
order restitution. 

X. Petty sessions to be an open court, and held for petty 
sessional division.'] — Every petty sessions for the purposes 
of this act shall be an open public court, and shall be the petty 
sessions holden for a petty sessional division ; and a written 
or printed notice of the days and hours for holding sucJi 
petty sessions shall be posted or affixed by the clerk to the 
justices of petty sessions upon the outside of some conspi- 
cuous part of the building or place where the same are held. 

IX. 11 jr 12 Vict, c. 43, not to apply to proceedings under 
this act.] — ^The provisions of the act of tne session hdden 
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in the eleventh and twelfth yean of Her Maiestjr, chapter 
fortj-three, shall not be construed as applying to any pro- 
ceeding under this act. 

XL Effect of conviction,^ — Every conviction by justices 
in petty sessions under this act shall have the same efiPect as 
a conviction upon indictment for the same offence would 
have had, save that no conviction under this act shall be 
attended with any forfeiture. 

XII. Proceedings under this act a bar to further proceed' 
ingsJ] — Every person who obtains a certificate of aismissal 
or is convicted under this act shall be released from all fur- 
ther or other criminal proceedings for the same cause. 

XIII. No conviction to be quashed for want of form,'] — No 
conviction, sentence, or proceeding under this act shall be 
qaashed for want of form ; and no warrant of commitment 
upon a conviction shall be held void by reason of any defect 
therein, if it be therein alleged that the offender has been 
convicted, and there be a good and valid conviction to sus- 
tain the same. 

XIV. Justices may order payment of expenses^] — ^Where 
any charge is summarily adjudicated upon under this act, 
or an offender is under this act convicted by justices in 
petty sessions upon a plea of ** guilty," it shall be lawful for 
the justices by whom such charge has been adjudicated upon 
or offender convicted, upon the request of any person who 
has preferred the charge or appeared to prosecute or give 
evidence against the person charged, if such justices think 
fit so to do, to grant a certificate to such person of the 
amount of the compensation which such justices may deem 
reasonable for his expenses, trouble, and loss of time therein, 
subject nevertheless to the regulations made or to be made 
as hereinafter mentioned ; and every such certificate shall, 
when granted in England, have the effect of an order of 
court for the payment of the expenses of a prosecution made 
under the act of the seventh year of King George the Fourth, 
chapter sixty-four, and the acts amending the same, and 
when granted in Ireland shall have the effect of an order of 
court for the payment of the expenses of a prosecution made 
under the act of the fifty-fifth year of King George the Third, 
chapter ninety-one, and the acts amending the same ; and 
the amount mentioned in such certificate shall be paid in 
like manner as the money mentioned in such order of court ; 
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and all certificates to be granted under this act shall be sub- >; 
ject to the like regulations made or to be made in relation s 
thereto as the certificates mentioned in the said act of the i 
seventh year of King George the Fourth to be granted by w 
examining magistrates are or may be subject to under the v 
act of the session holden in the fourteenth and fifteenth s 
years of Her Majesty, chapter fifty-five : provided also, that i 
the amount of the fees payable to the clerks of the magis- > 
trates in petty sessions, in respect of any proceeding under > 
this act, and of the fees payable to the clerks of the peace 
for filing the depositions, conviction, or certificate of dis- , 
missal aforesaid, and of all such expenses of apprehending 
the person charged, and detaining him in custody, and of ] 
such other expenses as are now by law payable when in- 
curred before a commitment for trial, may be added to the 
certificate for compensation aforesaid, and paid in the like 
manner. 

XV. Toum hall, court house, Sfc. of county, city, or borough 
may be used for petty sessions held under this act J] — In eveiy 
city, borough, town, or place in England where any petty 
sessions shtdl be holden under this act, the town hall, court 
bouse, or other public building therein belonging to any 
county, city, borough, town, or place, or any court house in 
such city, borough, town, or place provided by the commis- 
sioners of Her Majesty's Treasury, under the act of the ses- 
sion holden in the ninth and tenth years of Her Majesty, 
chapter ninety-five, may be used for the purpose of holding 
such petty sessions, without any charge for rent or other 
payment, save and except the reasonable and necessair 
charges for lighting, warming, and cleaning, when such 
public building is used for the purpose of holding such 
courts of petty sessions, and for all other expenses neces- 
sarily incidentol to the use of the said building for the pur- 
poses of the said courts : provided always, that the neces- 
sary arrangements shall be made so that the sittings of the 
said courts of petty sessions shall not interfere with the 
business of the county, city, borough, town, or place or 
other business usually transacted in such town hall, conit 
house, or other public building, or any purpose for which 
any such town hall, court house, or other public building 
may be used by virtue of any act of Parliament in that 
behalf. 

XVI. Any metropolitan police magistrate or stipendiary 
magistrate may act alone,'] — ^Any one of the majipistrates apr 
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pointed to act at any of the police courts of the metropolisy 
•nd sittinf^ at a police court within the metropolitan police 
district, or any magistrate appointed to act at the police 
courts of the Dublin metropolitan district, and sittinf^ at a 
police court within the said district, or any stipendiary 
ml^l:istrate appointed for any city, town, liberty, borough, 
or district, and sitting at a police court or other place ap- 
pmnted in that behalf, may, in the case of persons charged 
before such magistrate, do alone all acts by this act autho- 
lized to be done by justices of the peace in petty sessions, 
and all the proyisions of this act referring to justices in 
petty sessions shall be read and construed as referring also 
to such magistrate. 

XVII. Nothing to affect provisions of 10 ^ 11 Vict, c, 82, 
and 13 jr 14 Vict, c. 37-] — Nothing in this act shall affect 
the proyisions of the act of the session holden in the tenth 
and eleyenth years of Her Majesty, chapter eighty-two* 
" For the more speedy Trial and Punishment of Juyenile 
Offenders," or of the act of the session holden in the thir- 
teenth and fourteenth years of Her Majesty, chapter thirty- 
seyen, " For the further extension of Summary Jurisdiction 
m Cases of Larceny," or of the Summary Jurisdiction (Ire- 
land) Act, 1851 ; and this act shall not extend to persons 
punishable under the said acts, so far as regards offences 
for which such persons may be punished thereunder. 

XVIII. As to compensation to clerks of peace and other 
ojfieers.'] — ^And whereas the fees and emoluments of clerks 
of the peace for counties and boroughs, and of other officers 
of the courts of quarter sessions, in criminal proceedings, 
may be seriously diminished by the operation and effect of 
this act, and it is just and reasonable that full compensation 
for any such loss should be made in respect thereof to such 
clerks of the peace and other officers appointed before the 
passing of this act : be it enacted, that immediately after 
the passing of this act the Commissioners of Her Majesty's 
Treasury shall, upon the application of any such clerk of 
the peace or other officer, by such means and in such man- 
ner as they may think proper, inquire into and ascertain the 
annual amount, to be computed upon an average of five 
years immediately preceding the passing of this act, or of 
such shorter period as such clerk of the peace or other 
officer shall have been in office, of the fees and emoluments 
in criminal prosecutions received by such clerk of the peace 
or other officer; and the said commissioners shall, upon the 
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like application, also ascertain, in such manner as they may 
think proper, the total amount of fees and emoluments in 
criminal prosecutions received hy such clerk of the peace or 
other officer during any year after the passing of this act ; 
and the said commissioners are hereby authorized and em- 
powered, by warrant under their hands, to award to such 
clerk of the peace or other officer the deficiency, when and 
80 often as the same shall occur, between the last-mentioned 
amount and the annual average amount so ascertained as 
aforesaid, and the sum so awarded shall be paid out of any 
moneys which may'be provided by Parliament for that pur- 
pose ; provided, that in all cases where any such clerk of the 
peace, by reason of his being paid by salaiy, under an order 
made by virtue of the act of the session holden in the four- 
teenth and fifteenth years of Her Majesty, chapter fifty-five, 
shall pay such fees and emoluments as aforesaid to the trea- 
surer of the county or borough for which he is clerk of the 
peace in aid of the county or borough rate, as the case may 
be, such deficiency, when so ascertained as aforesaid, shall 
be paid to the treasurer of such county or borough respec- 
tively. 



XIX. Power to increase salary of chief magistrate to a 
sum not exceeding 1,500Z.] — ^And whereas by section nine of 
the act of the session holden in the secondf and third years 
of Her Majesty, chapter seventy-one, provision is made for 
payment out of the moneys in the hands of the receiver of 
the metropolitan police district of such salaries as Her Ma- 
jesty shall direct to the magistrates of the police courts of 
the metropolis, the salary to the chief magistrate not being 
more than one thousand two hundred pounds, and to each 
of the other magistrates not more than one thousand two 
hundred pounds : and whereas after the passing of the said 
act the ssdary of the chief magistrate was fixed at one thou- 
sand two hundred pounds, and the salaries of the other 
police magistrates at one thousand pounds: and whereas 
the duties of the said chief and other magistrates have in- 
creased, and are subject under this act to be further in- 
creased : and whereas the salaries of such other magistrates 
have, in consequence of such increase of duty, been increased 
from one thousand pounds to the limit permitted by the 
said act, and it is expedient to authorize such increase 
of the salary of the said chief magistrate as hereinafter 
mentioned : the salary to be paid out of the moneys afore- 
said to the said chief magistrate shall be such yearly sum, 
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Bot exceeding one thoasmd five hundred ponnde, m Her 
Majesty may direct. 

XX. Provisions qf 16 jr 16 Viet. c. 73, for fmjfwunt by 
stdmrf m Ueu qf fees to clerks of assise for their dmties as 
associates eatended to the whoie office of clerk of assise, 4rc.] 
— And whereas by the act of the session holden in the fif- 
toenth and sixteenth years of Her Migesty, chapter seventy- 
Unee, certain powers were granted and provisions made for 
the payment to the several clerks of assize of annual snms 
for salaries, and for the expenses of their office, in respect of 
thor duties as associates, in lieu of the fees and emoluments 
appertaining to those duties : and whereas it is expedient 
mat the principle of payment by sslarjr in lieu of fees should 
be fbrther provided for, and that the clerks of assise should 
be so paid for the performance of all their other duties : be 
it therafore enacted, that all fees and emoluments heretofore 
payable to the clerks of assize for the performance of thehr 
doties as derks of the Crown shall be and they are hereby 
abolished ; and all the powers and provisions made bv die 
before-mentioned act, except as is hereinafter provided, for 
the payment of clerks of assize by salary in lieu of fees, in 
respect of their duties as associates, shall be and the same 
are hereby extended and made applicable to the payment of 
clerks of assize by salary, and the expenses of their offices, 
in Hen of fees and emoluments, for the performance of their 
duties as clerks of the Crown and of all other duties apper- 
taining to the office of clerk of assize : provided alwavs, that 
the Commissioners of Her Majesty *s Treasury for the time 
being shall fix and determine the amount of salary to be 
allowed to any subordinate officer now employed or who 
shall hereafter be employed by any clerk of assise, and shall 
be empowered to order the payment of such salary to 
the said officers in the first instance, and not through the 
medium of the clerk of assize : provided also, that the 
salaries and expenses of the officers of the said clerks of 
assize for the whole of their duties on the criminal and civH 
sides of the court shall be paid out of any moneys which 
may be provided by Parliament for that purpose. 

XXI. So much of 12 Ric. 2, c. 10, and 14 Ric, 2, c. 12, 
^c, as directs payment of wages to justices and their clerks 
repealed."] — And whereas by acts of the twelfth and four- 
teenth years of King Richard the Second payments are pro- 
vided for justices of the peace and their clerks in each 
county, as wages by the day for the time of their sessions, 

[M. c] 2 E 
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io be payable by the sherifl^ as therein mentioned, and m 
Mveral counties in Enf^land sums are claimed from the 
sherifiPs and paid in respect of such statutory wages, and it* 
is expedient that such payments should be discontinued : 
be it therefore enacted, that so much of the sereral aets oi 
the twelfth year of King Richard the Second, chapter ten, 
and of the fourteenth year of King Richard the Second, 
chapter twelve, or of any other act now in force as directs or 
authorizes the payment of wages to justices of the peace and 
their clerks for the time of their sessions, shall be repealed. 

XXII. In eases of injuries to properif, parties aggrieved 
may receive compensation^ though examiaea as witnesses,'] — 
And whereas it is expedient to amend the law as to wit* 
nesses in cases of wilful or malicious injuries to property : 
be it further enacted, that in all cases where any justice at 
justices of the peace have or shall hereafter have power to 
order a sum of money to be forfeited and paid to the party 
aggrieved, as amends or compensation for any injury to pro- 
perty, real or personal, the right of such party to receive the 
money so ordered to be paid shall not be i^ected by such 
party having been examined as a witness in proof of the 
offence, any law or statute to the contrary notwithstanding. 

XXIII. Interpretation of terms,"] — In the interpretation 
of this act " county " shaU be construed to include riding, 
parts, liberty, and division of a county ; ^' borough ** to in- 
clude city, county of a city or town, and town corporate ; 
" property " to include everything included under the words 
^^ chattel, money, or valuable security," as used in the act 
of the session holden in the seventh and eighth years of 
King George the Fourth, chapter twep^y-nine ; and in the 
ease of any " valuable security " the value of the share, in- 
terest, or deposit to which the security may relate, or of the 
money due thereon or secured thereby, and remaining un- 
satisfied, or of the goods or other valuable thing mentioned 
in the warrant or order, shall be deemed to be the value of 
such security. 

XXIY. Extent of act. This act shall not extend to Scot- 
land. 
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SCHEDULE. 

Form (A.) 
ComvictioHm 

) Be it remembered, that on the day ef , in the 

^ *•*• 3 year of onr Lord , at in the said [ooontj], 

il. £., being obarged before 118 the nndersigned, ofHer liajflitj't 

justiceB of the peace for the said [coontj], and consenting to oar deciding 
npoQ the charge summarily, is conricted before ns, for that [he the said 
A, B., ^, ttaimg the offence, and the time and place when and where 
eommittci] ; and we adjudge the said A, B,^ for his said ofience, to be 
imprisoned in the [Honse of Correction] at in the said [oountj], 

[ind there kept to hard kbonr] for the space of 

Giren under our hands and seals the daj and year first above 
m entioned, at in the [county] aforesaid. 

J. 8, (l. a.) 
H. M. (l. 8.) 



Form (B.) 
Certificate o/DiemUeaL 

) We, of Her Majesty's jostioes of the peace for the 

tovfiL i [county] of , certify, that on the day of , 

in the year of om^-Lord , at , in the sud [county], A . B^ 

being charged before us, and consenting to our deciding upon the charge 
summarily, for that [he the said A. B., stating the offence charged, and 
the tkne and place when and where alleged to he committed,], we did, 
haying summarily adjudicated thereon, dismiss the said charge. 

Giyen under our hands and seals, this day of , 

at , in the [county] aforesaid. 

J, JS. (l. 8.) 

H. M. (l. 8.) 



Form (C.) 
Contiction vypon a Plea of GuUtg, 

) Be it remembered, that on the day of , in the 

to wU. \ jear of our Lord , at , in the said [county] 

A. B^ being charged before us^the undersigned, of Her Majesty's 

2e2 
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justioes of the peace for the said [county], for that [he the said A, B^ 
^., statmg the offence^ and the time and place when and where cotn- 
wutted'], and pleading gniltj to such charge, he is thereupon convicted 
before ns of the said offence ; and we adjndge the said A. B,, for his 
said offisnoe, to be imprisoned in the [House of Correction] at , 

in the aaid [countj], [and there kept to hard labour] for the space 
of 

GifBn under our hands and seals, the daj and jear first above 
mentioned, at , in the [cofmtj] aforesaid. 

J. 8. (l. 8.) 
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quarter sesdonB no joriBdietion to try pag$ 163 

ABATTORS : 

as to proceedingB against 19 

ABROAD: 

apprehension of parties for offences committed abroad . • 126 
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by them 97 
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ACCUSED: 

first proceeding ajninst 115 

iee Defbndaj^t, F&isonbr. 

ADDRESSES : 

of the parties to the bench 54 

upon summary hearing « ..55 

ADJOURNMENT: 

on non-appearance of informant upon summary proceedings. . 38 
on non-appearance of defendant upon summaiy proceedings. • 39 
pending execution of warrant upon summary proceedings to 

apprehend defendant 42 

of tne hearing .. 46 

upon summary proceedings 47 

of hearing summary proceedings for what time . • . • 47 
appearance or non-appearance oi parties after, upon summary 

proceedings 51 

power generally to adjourn the hearing of summary pro- 
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of hearing of indictable charge when prosecutor does not 

appear 130 
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both parties appear 182 
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of hearing of a charge of an indictable offence before justices 148 

proceedings after an a4joumment 148 

of appeal 267 
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ADMIRALTY: 

apprehennon of parties for ofliBneea committed within jnris- 
dictbnof 125 

AFFIDAVIT: 

to procure writ of habeas corpus for witness 229 

AFFIRMATION: 

when witnesses may giro eridenoe npon 56 

AFFIRMATION (FALSE) : 

quarter ■ sessions no juiisdictioD to ijj charge of making, or 
anboming another person to make ..102 

AIDERS: 

as to proceedings against .. ... 19 

ALEHOUSES : 

when to be licensed 218, 219, 220 

AMENDMENT: 

when information or complaint may be amended .. •• 12 
powers to amend complaints, information, toA summonses • • 18 

of groonds of appeal 267, 268 

powers to amend upon the hearing of an appeal • . 269, 270 

APPEAL (NOTICE OF): »«s Notice of. 

APPEALS : 

as to, in general 96 

trial of, at quarter sessions 255 

who has a right to appeal . . • • » 256 

when the right to appeal exists •• •• .. ..256 

conditions of appeaiiiig 256 

time for giying notice of appeal 257 

trialof 265 

preptfing for the trial of 265 

entering for trial 266 

order in which they are tried 266 

adjournment of • 267 

Ihe hearing of, upon its merits 268 

see Notice of Appeal. 

APPEARANCE : 

process to compel, upon sommary proceedings . . . . 25 
of both parties, proceedings upon summary proceedings . . 45 
of both parties on an indictable charge, prooeedinga mnm 
before justices 132 

APPELLANT: 

proceeding upon an appneal upon the non-appearanoe of .. 267 
as to agreeing to a special case without gomg to the quarter 
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§ee Appeals, Arbitration, Notice op ^pbal,'Spboiai. 
Case. 
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APPREHENSION: 

when a nartj miT be apprehended without a winant i^on 

an inaietable oharge 116 

when by a prirate person 116 

when by a constable 116 

•mDbfbndant, Warkant. 

ARBITRATION: 

reference to appeal to 270 

reference to arbitration without goin|[ to quarter sesskms 281, 282 
reference by the ooort of quarter sesaionB • • • • 282, 283 

ARRAIGNMENT 

of prisoner upon his trial 241 

ARSON: 

quarter sessions no jvrisdictioa to try 162 

ARTICLES OP THE PEACE : 

as to preferring • .. •• 207 

the facts necessary to support 207 

by whom they may be exhibited 208 

formof 208 
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ASSAULT AND BATTERY : 

dioioe of remedy for 7 
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when to commit to 163, 164 

"AT LEAST:" 

in computing number of days ••20 

when notice of appeal to be giren and so many days " at leastT' 267 

ATTORNEY: 

when information or complaint may be laid or made by . • 11 
right to assistance of upon summaiy hearing . . • • • • 36 
appearance of parties by, upon summary proceedings •• 45 

costs of defendant's attorney when to be allowed on dismissal 

of information or complaint 69 

should be permitted to see a party charged with an indictable 

offence, before the hearing befor^ justices 140 

defendant no absolute ri^ht to the assistance of, upon a oharge 

before justices of an indictable offence 141 

of defendant upon a charge before justices of an indictable 

offence, to be permitted to cross-examine witnesses . . 147 
for a prisoner on a oharge of an indictable offence, as to his 

addressing the bench 153 

rules under which be may see prisoner before trial • . 234, 235 
for appellant, when he may give notice of appeal • • . • 262 
defendant has a right to the assistance of, upon a summary 

hearing under the 18 & 19 Yict. c. 126 299 

Me THE YA&XOUS HBA98 APPUCABLB. 
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AUTREFOIS ACQUIT: 

pleaof 242 

AUTREFOIS CONVICT : 

pleaof 242 

BACKING WARRANT : 

warrant upon summary conTiction 33 

ofdistrees 84 

form of 84 

warrant of apprehension in indictable cases 122 

BAIL: 

of defendant upon an indictable charge when prosecutor does 

not attend at hearing 130 

when defendant upon an indictable charge may be bailed 

pending an adjournment ISO 

recognizance of, pending an adjournment of examination of an 

indictable charge •• ..133 

as to admitting a party to bail on a charge of an indictable 

offence 176 

receiting bail upon a commitment upon an indictable offence 

or judicial act 179, 180 

shouid not be received by justices upon a commitment npon 

a charge of . . • 180 

number of sureties 180 

should be housekeepers 181 

amount of, on committal for trial 181 

mode of taking it upon a commitment for trial ,• • • 181 
certificate of willingness of justices to accept bail • • • • 183 
admitting prisoner to bail when his sureties are at a distance 184 
when and now they may surrender the prisoner • • • . 187 

how to apply to the Queen's Bench for oail 187 

surrender of defendant in discharge of 240 
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quarter sessions no jurisdiction to try 163 
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BEERHOUSES : 
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quarter sessions no jurisdiction to try 163 

BILLIARD ROOMS: 
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BILL OP INDICTMENT : 

prefiBniDg in the first instanoe •• 115 

as to preparing 238 

presenting same to the grand jorj 238 

how dealt with by the grand jury 239 

BLASPHEMY: 

qnarter sessioiis no jnrisdietion to try 162 

BOROUGH QUARTER SESSIONS : 

when and where holden 224 

BOROUGH SESSIONS : 

when to commit to 165 

BRIBERY: 

quarter sessions no jurisdiction to try 163 

BRIEP(POR COUNSEL): 

preparation of, for the prosecution • 232 

its contents 233 

preparation of, for the defendant 236 

CAPITAL FELONY: 

quarter sessions no jurisdiction to try 162 

GiSE: 

reserration of, for court aboTQ •• •• •• •• 251 

tee Spboial Case. 

CAUTION: 
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form of certificate of consent to bail by oommittiog jnstioe, on 

a separate paper • ..185 
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when to be (riven under the Larceny Summary Jurisdiction Act 

(18 & 10 Vict, c 126) 292 

form of 292 

CEBTIPICATE OP EXPENSES : 

for what and how to be granted on a committal for trial 

191, 122 
form of, on committal for trial 193 

CEETIPIOATE OP INDICTMENT FOUND : 

when to be granted 194 

form of 196 

CERTIFICATE OF PREVIOUS CONVICTION : 

when and how to be obtained 232 

CHAIRMAN (THE) : 

at quarter sessions' • •• 224 

has no casting Tote 270 

CHALLENGES : 

of jury .. • 242 

CHARACTER: 

as to calling witnesses to 248, 249 

CHATTELS: MaDiSTBBsa, Warrant of Dist&bbs. 

CHILD (CONCEALING THE BIRTH OP) : 

quarter sessions no jurisdiction to try 103 

CHILDREN : see Juvbnilb Offenders. 

CHOICE OP REMEDY: 

asto 7 

CLAIM OP RIGHT: see Right (Claim of.) 

CLERK OP INDICTMENTS : 

when to grant certificate of indictment being found • • . . 194 
preparation of bill of indictment by 238 

CLERK OF THE PEACE : 

when to grant certificate of indictment being found • • . • 194 

as to in general 225 

when to grant subpcDua 228 

certificate of, that costs of appeal are not paid . • . . 272, 278 

* form of certificate 273 

compensation to, for loss of emoluments under the IS & 19 
Vict. 0.126 304 



INDEX. 823 

CLERK TO JUSTICES : 

IB to, in general 3, 4 

hisdaties • .. •• •• •• 4 

of fees payable to him 97, 98 

to receive penalties, &o., from constable or gaoler, and to pcj 

tbesame ^ .97 

to keep a tme account, &c 97 

form of account 98 

to take examinations of witnesses on a charge before justices 

of an indictable offence 143,146,147 

ue Depositions, Examinations. 

COMBINATIONS (UNLAWFUL) : 

quarter sessions, no jurisdiction to try certain charges of un- 
lawful combinations 163 

COMMITMENT : 

of defendant when apprehended on warrant to compel appear- 
ance upon summary proceedings . . . • * * . • 4^ 
of defendbmt pending aojoumment upon summary proceedings 

46, 47 

of defendant in default of distress 86 

of defendant in the first instance, where he confesses he has 
no goods, or a distress would be ruinous . • • • . • 88 

form of warrant 89 

of complainant for defendant's costs 91 

of defendant when he refuses to obey some order not for the 

payment of money • . 92 

warrant for (form oi) . • • • 92 

of defendant upon an order in the first instance . . • . 94 

form of • • • 94 

for perjury by justices at petty or special sessions . • • • 96 
of defendant upon an indictable charge, pending adjournment 

when prosecutor does not appear . . 130 

of witness for refusing to be sworn or examined, on hearing 

of a charge of an indictable offence . . 146 

form of warrant of commitment 145 

of prisoner for trial • . • 165 

iee Prisoner, Warrant op Commitment. 

COMPENSATION: 

to clerks of the peace and others for loss ofemoluments unddr 

the 18 & 19 Vict. c. 126 304 

prosecutor entitled to, for injury to property though a witness 304 

COMPLAINANT: 

non-appearance of •• 38 

appearance of at hearing 50 

non-appearance of, after an adjoamment 51 

his address to the Bench 55 

to prove his case in the first instance .59 

when he may compromise with the defendant . . • • 63 
when he may be committed in default of distress for defen- 
dant's costs 68, 71 
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COMPLAINANT-«m<mtt«rf. 

form of warrant .. .. .. .. • 71 

when liable to defendant's costs upon diBmissal of complaint 

67, 68 
warrant of distress against, for costs upon a complaint dis- 
missed 70 

form of 70 

see AuTiOLBS of thb Peace, Complaint. 

COMPLAINT : 

what is a 6 

before whom, when and where to be made 7 

as to, in general 10 

when need not be upon oath 10, II 

when need not be in writing 10, II 

by whom may be made 10, II 

when to be for one matter only II 

as to amendment of ..12 

statement of time ^ 13 

name and sUle of justice 13 

statement of names of informant and defendant .. .. H 

wten to be stated to be taken on oath I^ 

statement of time and place of the commission of the offence 14 

description of the offence 1^ 

statement of sums and quantities .. • 10 

statement of exceptions and profisoes 10 

setting out written instruments 17 

pK>wer to amend defects and inaccuracies in . • . . •• 1^ 

time for making 20 

when to be in writing ..21 

when to be upon oath .. .. 21 

when to be in respect of one thing only 22 

one justice may receiTc it . • • • 22 

mode of proceeding upon making complaint 23 

of obtaining a copy of, upon summary proceedings . . . . 37 

the hearing of 50 

taking objections to .. ..53 

dismissal of by justices . . 67 

certificate of dismissal of 72 

judgment upon 90 

•of an indictable offence •• 121 

COMPROMISES : 

when they may take place upon summary proceedings . . 37 
when they may take place between the parties • . ..63 

CONCEALMENT OF BIRTH: 

quarter sessions no jurisdiction to try 163 

CONSPIRACIES: 

qnaiter sessions no jurisdiction to try certain chaxges of 
conspiracy , 163 
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INSTABLE : 

proof by, of MrTieeoftnmmoiif.. •• •• •• •• 40 

when to apprehend defendant npon jndgment of Juatipei upon 

a •ammaJ7 oonTicUon 78 

how to act npon a distress warrant if no goods found • . 86 

how to act npon distress warrant if goods not snffieient •• 86 

retom of no goods found •• •• 86|87 

to release distress or defendant on payment 95 

to receive penalties, &c. , and pay oyer same to clerk to justices 97 
when he may apprehend upon a charge of fiBlony without a 

warrant 116 

to serre summons on defendant for an indictable offence . • 120 
duties of, when he apprehends a party in an indictable case . • 122 

npon a backed warrant 123 

how to execute warrant of apprehension in indictable cases • . 122 
payment of his expenses for apprehending, &c., on a backed 

warrant 125 

duties of, in executing search warrant 126 

to be examined on oath as to senrice of summons on defimdant 

on an indictable charge • • 130 

receipt of, for expenses for confe^g prisoner io gaol • • 169 

how to execute warrant of commitment for trial • • . . 166 
receipt from gaoler for delivery of prisoner • . 166, 167, 168 
costsof executing warrant of commitment •• 166,168,169 
see Wa&rant of Commitmbnt, Wjlbmavt of Dist&bss. 

0NSTABLE8 : 

special sessions for appointing 218 

payment to, of amount of costs, when sufficient • • . . 275 

lONVICTION: 

distinction between a conviction and an order 6 

what subjects not within the 11 ft 12 Yict c. 43 . • 8, 9 

when minute or memorandum of, to be made by justices • • 76 

of the formal conviction 100 

care required in drawing up • • • 101 

when to be drawn up 101 

to what cases the 11 & 12 Vici c. 43 applies 102 

may be drawn up upon oarohment or paper 102 

for a penalty to be leviea by distress, and in default of distress 

imprisonment 102 

for a penalty, and in default of payment imprisonment . • 103 

when the punishment is by imprisonment 108 

care required in using statutable forms • • • • • • 104 

care required in drawing up 109 

minute of to be made .. •• 109 

when to be drawn up and returned to tiie sessions • • . • 109 

defendant entitled to a copy of 109 

forms of may be modified •• •• •• •• •• 110 

effect of quashing upon appeal 271 

form of, under the 18 & 19 Yict o. 126 291 

under the 18 & 19 Yict c. 126, when the defendant pleads 

"guUty" 294 

formof. .... «• •• 296 

[m. c] 2 F 
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CONVICTION— «m<fn«tfrf. 

a eonyiGtion under the Larceny Snmmarr Jnrudiction Act, to 

release defendant from farther proceeoings 303 

«6d Defendant, Judgment, Justice. 

GONTICTION (CERTIFICATE OF PREVIOUS) : 

when and how to be obtained • • • • 232 

CONVICTION (PREVIOUS): «m Previous Conviction. 

COSTS: 

when justices no power to award on dismisaing information, &c. 53 

upon dismissal of complaint • • • • 67 

on information 68 

how to be recoyered 67 

howif no distress.. .. .. 68 

what costs justices mav award to defendant on dismissal of 

information or complaint 69 

remedy of defendant n>r upon summary hearing • • • . 70 
when they may be awarded against defendant upon summary 

proceeoings 73 

how to be recoyered . . 73, 74 

warrant of distress for defendant's costs on dismissal of in- 
formation or complaint 68, 69, 70 

commitment of informant or complainant in default of 68, 69, 71 
as to defendant's costs when proceedings not under 11 & 12 

Vict. c. 43 72 

when to be glyen upon a commitment of defendant upon a 

summary conyiction .. •• ..77 

of distress to be paid by defendant 86 

of defendant on an order, how to be obtained 91 

warrant of distress for 91 

on an order made, not for the payment of money . . . . 92 
form of warrant of distress for . . • . . .' • • • . 93 

payable upon summtury proceedings 97, 98 

statement of in conyiction • . • • . 108 

amount of to be ascertained by the justices 109 

justices to ascertain amount of costs 109 

certificate of, on a committal for trial 191, 192 

as to, upon an application for sureties to keep the peace • . 214 
of prosecution of indictment . . . • • • • . . . 251 

how obtained 251,252 

upon non- appearance of appellant upon an appeal • • . . 267 

for Myolous or yexatious grounds or appeal • 268 

decision of justices as to, upn an app«u . • • . . . 271 

amount of, to be fixed by the justices 278 

how payment of obtained .. .. .. .. ..278 

COUNSEL: 

when information or complaint may be hud or made by • . H 

right to assistance of, upon summary hearing 36 

appearance of parties by, upon summary proceedings .. 45 
costs of defendant's counsel when to be tulowed on dismissal 

of information or eomplaint •• •• 60 
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COmSEL— continued, 

defiBBdaiit upon achariKe before jnttioee of in indictable oiTenee 

no abeolate right to the aaairtanoe of 141 

for a prisoner on a charge of an indictable offence, ai to his 

addressing the Bench . • • . . • . . • • . . 153 

address of for a prisoner 248 

when he may address the jury after the prisoner has done so 

246, 247 
defendant has a right to the assistance of, upon a summary 

hearing, under the 18 & 19 Yict c 126 2d9 

COUNTY: 

statement of in information 14 

ts to describing property of upon summary proceedings . • 22 

COURTS: 

different kinds 2 

CRIMINAL INFORMATION: 

against justices for refusing to the take when prisoner entitled 179 

CROSS EXAMINATION : 

of witnesses upon a summary hearing .59 

of witnesses upon a charge before justices of an indictable 

offence 144 

of witnesses upon a charge before justices of an indictable 

offence 147 

CROWN OFFICE STJBPCENA: 

when necessary to obtain it 228 

effectof 229 

see SUBPGBNA. 

CUSTOMS: 

information, &a, under statutes relating to, not within the 
11 & 12 Vict. c. 43 8, 9 

DEATH (OF WITNESS) : 

proof of, in order to read deposition 234 

DECLARATION (FALSE) : 

quarter sessions no jurisdiction to try charge of making or 
suborning another to make 162 

DEEDS (STEALING, &c.) see Wills. 

DEFECTS : 

as to, in informations or complaints . . 12 

DEFENDANT : 

name of in information . . 14 

non-appearance of upon summary hearing . . . • 38, 39 
warrant to apprehend on non-appearance upon summary 

proceedings 39 

on non-appearance of, case may be heard ex parte upon 

summary proceedings 39, 44 

2f2 
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DEFENDANT— «oiilHifi«dL 

proeeediBgB whea dttednlappniiaidedtoaompdappearuiee 

nponnmimaryproeeediBn •• •• 42 

haw to be dath wiy^ pflBoisic aa a^jovnuiMiit of sammaiy 

hetniig 46, 47 

Tecognimioe of lor appotnnoe npon in adjonrmiieiitof summary 

baaring 48 

Botiee to be giTen to 48 

BQiM^ipearanoe of at bening •• .. .. .. •• 50 

Bon-appeuraiiee of defendant itfter a^jounment npon summary 

to oe called ii|)on to plead upon sommary proceedings • . 52 
taking objections to affirmation, oompfant, snmmona or 

warrant .. • 53 

bis address to tbe Beneb upon a summary bearing . • • • 55 
proceeding on tbe part of; at tbe bearing of snmmanr 

proeeedings 59, M 

asaotionby bim ofaelaimofriffht 62 

wben be may compromise witb tab informant or complainant 63 

diamisssl of eompiaint or infonnatioii against* . • • • • 67 

wben entitled to costs 67, 68 

wbat costs entitled to on dismiHWil of complaint w information 69 

bis remedy for bis costs npon a summary neating • • • . 70 

wben entitled to a eertiiicate of dismissal 72 

as to bis costs wben proceedings not under 11 & 12 Yiot e. 43 72 
wben entitled to eartiflcate vt dismissal of eomidaint or in- 
formation • ••73 

wben be may be conTicted of sereral oflfencee upon a aommary 

bearing • •• 74 

wben two or more defendants bow judgment to be apportioned 

upon a summary bearinff • •• .. y5 

wben eacb of seyeral defendants to.be fined in full amount 

upon a sununary bearing 16 

wben copy of minute of conviction or order to be served upon 76 

when be may be committed upon a summary conYiction 77, 78 

wben liable for costs 78 

as to apprehending him upon tbe judgment upon a^. summary 

conviction .78 

when to be imprisoned in deibult of payment of fine or penalty 81 

levying penalU upon by distress 82 

how to be dealt witb pendinff distress .. •• •• •• 85 

wben to be committed in detault of distress . • • • •• 86 

commitment of, in tbe first instance, wben be eonfioeses be has 

no goods, or a warrant would be ruinous 88 

form of warrant • •• 89 

order upon, on a complaint 90 

how to be served 91 

minute of order to be served upon 90 

bow to be served 91 

form of 91 

costs of, upon an order ••91 

if order made against, bow to be enforced 91 

how to be dealt witb upon order not for tbe payment of money 92 

warrant of commitment 92 

may release himself or distress by payment •• •• •• 95 
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DEFENDANT— «m<mtt«rf. 

to be released on pajment of sums ordered . • . . . • 9*5 

may pay penalties, &c., to constable or gaoler 97 

entitleatoacopy of theconyiction 109 

when he may be apprehended in the first instance without a 

warrant 113 

when he has a right to a copy of warrant of commitment . . 113 
first proceeding against, upon an indictable charge . . • . 115 

his personal aopearance requiBite 115 

when he may be apprehenaed without a warrant on an indict- 
able charge 116 

when a summons to issue against, in the first instance for an 

indictable offence 118 

how to issue against for an indictable offence . . . . 119, 120 
when a warrant to apprehend on an indictable offence may 

issue in the first instance 120 

practice with reference to, when apprehended on a backed 

warrant . . 122 

non-appearance of, upon being summoned on charge of an 

indictable offence 129 

proceedings thereupon 129, 130 

if apprehended without warrant upon an indictable offence, 

charge may at once be proceeded with 129 

appearance of, upon an indictable charge, and non-appearance 

of prosecutor, proceedings thereupon 130 

indictable charge against, cannot be entered into in his 

absence 131 

proceedings upon his appearance and that of prosecutor . • 132 
remand o( pending an aajoumment of hearing of indictable 

offence 132 

second or subsequent remand 133 

how he can compel the attendance of his witnesses before 

justices on a charge of an indictable offence . • • • 138 

of the steps he should take with reference to the hearing 

before justices of a charge of an indictable offence . . . . 139 
no absolute right to the assistance of counsel or attorney on 

the hearing before justices of a charge of an indictable 

offence 141 

a right to cross-examine witnesses upon a charge before 

justices of an indictable ofifence 147 

proceedings as to, upon a hearing before justices upon a charge 

of an indictable offence, when the eyidence fails to make out 

a prim& facie case . . 148 

calling upon him for his answer upon a charge before justices 

of an indictable offence 149, 150, 151 

the propriety of his making any statement to justlees upon a 

charge of an indictable offence 152 

as to his calling witnesses on a charge before justices of an 

indictable offence 154 

the policy of his calling witnesses upon a charge before justices 

of an indictable offence 156 

when entitled to be bailed as of right upon a charge of an 

indictable offence 178,179 

when and how he may be surrendered by his bail • . . • 187 

his preparation^ for the trial 234 

2f3 
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DEFENDANT— con^tnwrf. 

importance of being ready at the eommoioenitnt of the MMioiii 237 

sorrender of, in discharge of bail 240 

when he must be placeof in the dock 240 

proceedings a^^ainst, if not in custodj upon a bill fonnd • . 239 
when in certain charges of felony, his case may be saimnarily 

decided by justices at petty sessions 289 

as to his consenting to hare charge summarily decided by 

justices 289,290,294 

when entitled to a certificate of dismissal 292 

consent of, necessary to giye justices jurisdiction to act under 

3rd section of the 18 & 19 Yict.c. 126 297 

if he obtains certificate of dismissal, or is conTicted under 
the 18 & 19 Yict c. 126, to be released f^m further pro- 
ceedings •• •• •• •• 303 

»ee Articles of the Pbacb, Warrant of Coiociticbnt, 
Wakbamt of DlSTREaS. 

DEPOSITION: 

to be taken upon oath before granting a wanant to apprehend 

u^on summary proceedings , . • • • • . • • 41 

of witnesses upon a charge before justices of an indictable 

offence, how to be taken 146 

form of 147 

care required in taking 147 

how to be transmitted to place (Atrial •• •• 170, 171 

DEPOSITIONS: 

right of a prisoner to a copy of • . • . • • • • 190 

obtaining a copy of, for the defendant 230 

copies ot, to be furnished to the defendant on application • . 236 
of dead or sick witnesses, when they may be read • • • • 246 

DISCHABGE : 

of defendant upon an indictable charge when prosecutor does 
not appear • 130 

DISMISSAL : 

form of order of .. 68 

certificate of judsment 72 

of charge upon a hearing under the Larceny Summary Jurisdic- 
tion Act (18 & 19 Vict. c. 126) 292 

of charge under 18 & 19 Yict. o. 126, when it is inexpedient 

to inflict any punishment 292 

a certificate of, under the Larceny Summaij Jurisdiction Act 
to release ddendant from further proceedmgs •• ..303 

DISMISSAL (CEETIFICATE OF): see Cebtipicatb of 
Dismissal. 

DISMISSAL OF COMPLAINT OR INFORMATION : 

as to, in general 67 

costs upon 67 
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DISTRESS: 

eoett of defendant vpon dimnlMi] of oompUint or inibrantioii 

to be reootered hj 67, 08, 70 

warrant of, upon dismiaaal of information or complaint • • 70 

form of 70 

warrant of; fbr costs upon a connotion where the offence is 

punishable by imprisonment 78 

form of warrant 79 

warrant of commitment for costs in de&ult of distress • • 78 

form of warrant 80 

of loTjing penalty by distress .. 82 

fbrm of warrant 88 

how defendant to be dealt with pending distress • • • • 86 

when no goods found 86 

how to act if goods not sufficient 86 

commitment of defendant in de&ult of 86 

where defendant confesses he has no goods, or a distress would 

be ruinous 88 

^ costs of defendant upon an order 91 

for costs on an order not for the payment of money . • • • 92 

form of warrant for 93 

form of warrant of commitment for want of distress . • • • 95 

not to be executed if amount tendered 96 

DOCUMENTS (STEALING, &c.): sm Bscobdb. 

DOCK: 

when prisoner must be placed in 240 

when not 240 

ENTERING APPEAL : 

asto 266 

ESTREATING RECOGNIZANCES: 

asto 276 

EVIDENCE : 

as to Tariances between informations and complaints and 

evidence 12 

of witnesses to be gifen on oath or affirmation •• ••66 

as to the rules of 69 

upon a charge before justices of an indictable offuLoe •• 146 

EXAMINATION: 

of witnesses upon a summary hearing 69 

of witnesses upon a charge before justices of an indietaUa 
offence 144, 146 

of prisoner's witnesses on a charge before justices of an in- 
dictable offence 164,166 

to be taken down by justices' derk 166 

EXAMINATIONS: 

right of a prisoner to a copy of 190 

EXCEPTIONS : 

aBtoca8esnotwitiiinth«nftl2yiotc48 •• •• 8 
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EXCISE: 

infoniiatioBs, ftc, under tiiliites lektiiig to, not within the 
ll&12\let ci3 w .. 8, 9 

EX PABTE: 

noeeediDgswifli the eiae ex ptite upon sonmuuy proceedings 39 

nearing the eiae ex parte upon sommaij prooeedings . . 44 

heering the ease ex parte 50 

EXPENSES: 

tender ot to witneawsnponsiunniaiy proceedings •• .. 35 
of eonstaole on apprehending, &e., on a hedged warrant • • 135 
of constable in executing warrant of commitment for trial 166, 168 
certificate of^ what and how to be granted on a committal for 

trial 191, 192 

of proeeentor and witnesses, and fees of clerks to jostices under 

theLarcenrSommarTJarisdietionAct 304 

see C06T8. 

PACTORIES: 

proceedings under acts regulating labour of children in, not 
withinthellft 12Yictc43 8, 9 

FEES: 

of fees payable to deik to justices 97, 98 

FELONY: 

astobailin 178 

when prisoner must be placed in the dock upon a charge of 240 

FEME : see Ma&ried Women. 

FINE: 

imprisonment in de&nlt of payment of 81 

to whom to be paid 97 

FIEE (SETTING FIRE TO CROPS, &c.} : 

quarter sessions no jurisdiction to try charge of setting fire 
to crops of grain, com, or crops, or to any part of a wood, 
coppice, or plantation of trees,* or to any heath, gorse, fuize, 
or fern 162 

FOREIGN COUNTRY: 

apprehension of parties for offences committed abroad . . 125 

FORGERY: 

quarter sessions no jurisdiction to try 162 

FORMS: 

information on oath 24 

information without oath 24 

information at the suit of an informer where he is entitled to 

a portion of the penalty 24 

of summons upon summary proceedings •• .• ' ..29 
of oath of tmlii of information before issuing warrant upon 

summary proceedings 30 

summons to a intneas upon summary prooee^xigs • • ••32 
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FOBMS-Hxm<tn«M<i. 

warrant to a witnflM in the fint inftanee • S8 

backing a warrant • 88 

of warrant where iommona ii disobeyed npon summarj pfo- 

ceedings .42 

warrant to remand defendant when apprehended on definlt 

of appearance u|)on sunmarr prooeedioga 48 

wairant of commitment penoing an a4Joamment of a aom- 

mar^hearinff 47 

leoognuance of defendant for appearance on adUoomment of 

sommary hearing • •• •• 48 

notice thereof to be giten to defendant 48 

certificate of non-appearance of defendant to be indorsed on 

recognizance 51 

oaths and affirmations 56, 57 

commitment of witness for reftuing to be sworn or gite 

eridence upon summary hearing 61 

order of dismissal of complaint or information • • • • 68 
warrant of distress for costs npon an order for dismissal of 

information or complaint 70 

of warrant of commitment in de&nlt of dirtress for defendant's 

coste .. ^? 71 

eertifioate of dismissal of complaint or informatton •• •• 78 
warrant of commitment on a confiction where the punishment 

is by imprisonment • • • • 78 

warrant of distress for costs njx>n a eonYietioii where the 

oflfence is punishable by imprisonment 79 

warrant of commitment for a penalty in the first imtaaoo •• 81 
warrant of distress upon a conyiotion for a penalty •• ••88 

backing warrant of oistress 84 

of recognizance for defendants t appearance or return of diftresa 

warrant • ••85 

warrant of commitment for want of distress • • • • 87 

warrant of commitment in the first instance on oonfMon by 

defendant of there being no goods, or where the distress 

wonld be ruinous to him 89 

minute of order of justices to be serred on defendant • • 91 
warrant of commitment on an order where the disobeying of 

it is punishable by imprisonment 92 

warrant of commitment on an order in the first instance • • 94 

warrant of commitment for want of distress 95 

account of clerk of justices and of keeper cf gaol or honse df 

correction •• •• «. •• •• ••98 

conviction for a penalty to be lened by distress, and in defimlt 

of distress, imprisonment 102 

oonTiotion for a penalty, and in defkult of payment, imprison- 
ment 103 

oonTiction where the punishment is by impriscmment • • 104 
order for payment oi money to be levied oy distress, and in 

default of distress, imprisonment 105 

order for payment of money, and in defiralt of payment, im- 

Jirisonment 106 
er for any other matter where the disobeying of it ia 

punishable with imprisonment 106 

when to be modified • •• •• ••.HO 
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gammons to a person charged with an indietable offence • • 120 
information and complaint of an indictable offence . . . . 121 

warrant of apprehension in indictable cases 121 

of backing sach warrant 132 

warrant to contey the accused before a justice of the county, 

&c., in which the offence was committed 124 

warrants to apprehend for offences committed on the high seas, 

&c., or abroad 125 

search warrant 127 

warrant remanding a prisoner pending an adjournment . . 132 
xecogrnizance of bau on an adjournment of examination on an 

indictable charge 133 

condition of same 133 

notice of recognizance 134 

notice of recognizance to be giren to the accused and his 

sureties 134 

certificate of non-appearance of accused upon an indictable 

charge to be indorsed on recognizance 134 

summons to a witness to attend and gire endenoe before 

justices upon a charge of an indictable offence • . • • 135 
warrant against a witness in the first instance to attend and 
give evidence before justices on a charge of an indictable 

offence 136 

same, where witness has not obeyed a summons • • . . 136 
warrant of commitment of a witness for refusing to be sworn 

or to giTc CTidence 145 

depositions of witnesses upon a charge of an indictable 

offence 147 

statement of the accused on a charge before justices « • • • 151 

warrant of commitment for trial 166 

of gaoler's receipt for prisoners committed for trial . • • . 168 
constable's expenses of conveying prisoner on commitment 

for trial 168 

order upon treasurer for payment of constable's expenses of 

- conveying prisoner 168, 169 

recognizance to prosecute or give evidence 172 

condition to prosecute 172 

condition to prosecute and give evidence 172 

condition to give evidence 172 

notice of the said recognizance to be given to the prosecutor 

and his witnesses 173 

oommitment of witness for refusing to enter into the recogni- 
zance 173 

subsequent order to discharge the witness 174 

recognizance of bail upon a commitment for trial . . . . 182 

condition of same 182 

certificate of justices of willingness to accept bail . • . . 183 
of warrant of deliverance on bail being put in . • • • 186 

certificate of expenses on committal for trial 193 

certificate of consent to bail by committing justice on a sepa- 
rate paper , . 185 

certificate of indictment being found 196 

warrant to apprehend a party indicted 196 

warrantof commitment of a party indicted 197 
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FORMS— eon^'nt4e<;. 

warrant to detain a person indicted who is already in custody 

for another charge 198 

certificate of disminal of charge under JuTcnile Offenders Act 205 

conviction under Juvenile Offenders Acts 206 

articles of the peace 208 

summons to a defendant to answer to articles of the peace . . 209 
warrant of apprehension to answer to articles of the peace • • 210 
commitment for want of sureties to keep the peace • . 212 

recognizance to keep the peace 218 

writ of habeas corpus for a witness who is in gaol • • • • 229 

notice to produce 280 

of notice of appeal 268 

certificate of derk of the peace that costs of appeal are not 

paid 278 

warrant of distress for costs of an appeal against a conviction 

or order ' . . 278 

warrant of commitment for want of distress for costs of an 

appeal against a conviction or order 274 

special case agreed upon without going to the quarter 

sessions 279 

special case granted by the quarter sessions 285 

conviction under the Larceny Summary Jurisdiction Act 

(18&19Vict. c. 126) 291 

certificate of dismissal under Larceny Summary Jurisdiction 

Act (18& 19 Vict c. 126) 292 

conviction under the 18 & 19 Vict c. 126, when the defen- 
dant pleads " guilty" 296 

caution to be given to defendant before calling upon him to 

plead under the Luceny Summary Jurisdiction Act 

(18 & 19 Yict c 126, s. 3) 298 

GAME: 

informations relating to, not within the 11 & 12 Vict o. 43 9 
special sessions for licensing dealers in 220 

GAOL : see Commitment, Wab&ant of Commitmbnt. 

GAOLER: 

to release defSsndant on payment 95 

to receive penalties, &c., and pay over same to clerk to 

justices .. .. - 97 

to keep a true account of money received, and transmit the 

same to 97 

form of account 98 

to receive prisoner from constable, and give receipt . • 166, 168 
form of receipt to be given by, on receipt of prisoner for 

trial 168 

payment to, of amount of costs, when sufficient • . • • 275 

GENERAL QUARTER SESSIONS : see Quabteb Sessions. 

GENERAL SESSIONS: 

as to, in general 5 
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GIRLS (ABDUCTION OF) : 

quarter sesalons no jorisdiotion to try 163 

GOODS : tee Distress, Wa&bant of Dist&bsb. 

GOODS AND CHATTELS : tee Distress. 

GOYERNMENT (QUEEN'S) : tee Qubek's Gotebnmbkt. 

GRAND JURY: 

how to deal with a bill of indictment 239 

GROUNDS OF APPEAL : 

when and how they must be stated 261 

when to be stated under the 12 & 13 Yict. c. 45 • . 258, 261 

GUILTY: 

pleaof 241 

▼erdictof 250 

GUILTY KNOWLEDGE : 

how to be stated in information 15 

HABEAS CORPUS : 

for a witness who is in gaol 229 

how writ obtained 229 

form of writ 229 

for a witness, for a defendant 236 

upon an application for sureties to keep the peace • • . . 210 

01 the appeal upon its merits 268 

HARD LABOUR : see Forms, Warrant opCoMMincBirr. 

HAWKERS AND PEDLARS : 

informations^ &c., relating to, not within the II & 12 Yict. 
c. 43 9 

HEARING (THE) : 

preparing for, upon summary proceedings 35 

proceeding with ex parte upon summary proceedings. • 39, 44 
notice of time of, upon an adjournment of summary pro- 
ceedings 42 

adjournment of, upon summary hearing 46 

Eroceeding at, on a summary conviction 50 
earing the case upon its merits upon summary proceedings 54 
course of proceeding at, upon summary proceedings . • . . 55 
course of proceeding upon a summary hearing • • • • 59 
power of justices to adjourn generally of summary pro- 
ceedings 2 

proceedings at, upon a charge before justices of an indictable 
o£fence 139 

HIGHWAYS : 

special sessions for 219 

HIGH SEAS : 

apprehension of party for oflTenoe coounitted on high seas . . P^ 
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HOURS: 

when notice of appeal to be gifen within so many honn . . 2''>7 

HOUSE OF CORRECTION : #m Commitment, Warrant 
OF Commitment. 

HOUSES OF PARLIAMENT : 

quarter sessions no jurisdiction to try offences against . . 162 

HUSBAND AND WIFE : see Witnebbbs. 

ILLNESS OF WITNESS: 

proof of, in order to read deposition 234 

IMMEDUTELY: 

when notice of appeal to be giren Immediately . . . . 257 

IMPRISONMENT: 

statement of time and manner of, in warrant of commitment 112 
see Commitment, Warrant of Commitment. 

INACCURACIES. 

power to amend, in informations, complaints, and summonses IS 

INDICTABLE OFFENCES : 

jurisdiction of justices to hear charges of 114 

information and complaint for 121 

INDICTMENT : 

preferring in the first instance •• 115 

INDICTMENT (BILL OP) : 

as to preparing same, how 238 

E resenting same to the grand jury 238 

ow dealt with by the grand jury 239 

INDORSEMENT: 

backing warrant of apprehension in indictable cases ,* ..122 

INFANTS : see Minors. 

INFORMALITIES : 

as to, informations or complaints 12 

INFORMANT: 

name of, in information 14 

non-appearance of 38 

appearance of, at hearing 50 

his address to the Bench 55 

to proTe his case in the first instance 59 

when he may compromise with the defendant 63 

when liable to defendant's costs upon dismissal of information 

67, 68 
warrant of distress* against, for costs upon information dis- 
missed 70 

form of 70 

when he may be committed in de&nlt of distress for defen- 
dant's costs 68, 71 

form of warrant • 71 

see Inpormation. 

[m. c] 2 G 
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INFORMATION : 

what isan 6 

before whom, when and where to be laid 7 

as to, in general 10 

when to be upon oath 10, 11 

when to be in writing . . • 10, 11 

by whom to be laid 10, 11 

when to be for one matter only . • • 11 

as to amendment of • 12 

statement of time 13 

name and style of justices •• •• • 13 

when to be stated to be taken upon oatii 14 

statement of names of informant and defendant • • • • 14 

when to be stated to be taken on oath 14 

statement of time and place of the oommisBion of the offeaoe 14 

description of the offence 15 

statement of sums and quantities .. .. .. •• 16 

statement of exceptions and provisoes . • • • • • • • 16 

setting out written instruments. 17 

when it may be for several offences . . . . • • • • 17 

power to amend defects and inaocnzacies in 18 

consequences of defects in 18 

time for laying .. •• • 20 

when to be in writing 21 

when to be upon oath 21 

when to be in respect of one thing only . . • . • • 22 

one justice may receive it 22 

mode of proceeding upon laying information 23 

form of, upon oath 24 

form of, without oath . • 24 

form of, at the suit of a common informer, where he ia entitled 

to a portion of the penalty 24 

when to be in writing • • 28 

to be read over in presence of justice 31 

of obtaining a copy of upon summary proceedings • • . • 37 

the hearing of 50 

taking objections to 53 

dismissal of, by justices 67 

certificate of dismissal of • • . . 72 

not necessary when summons to issue in the first instanee for 

an indictable offence 119 

when justices may retquire it in writing, though sommons 

anlj to issue for an indictable offence 119 

of an indictable offence 121 

when to be in writing and on oath ; when defendant on an 

indictable charge is to be^tpprehended 130 

INSOLVENTS (OFFENCES AGAINST LAWS OF) : 

quarter sessions no jurisdiction to try • 163 

INTEREST : 

as to objection on the ground of 10, H 

JEWS : 

how to be sworn 57 
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JOINT TENANTS : 

as to describing property of, vpon snnmiarj proceedings . • 22 

JUDGMENT : 

of justices upon a summary hearing 65, 67 

duties of justices as to 66 

form of,' pronounced by justice, upon summary proceedings . • 74 

statutable requisites of 74 

how judgment upon oonyiction to be executed 77 

upon a complaint 90 

JUKISDICTION : 

as to, of certain justioes only 13 

practice where defendant apprehended in a different jurisdic- 
tion to that in which offence committed • . . . 122, 123 

JURORS (LIST OF): 

special sessions for settling 220 

JURY: 

as to impanelling, and challenges of 242 

JUSTICES : 

scope of their authority 1 

when they form a court of petty sessions . . • • 2, 3 

when they form a court of special sessions 3 

when they may act alone, and where 3 

clerk to 3 

before what, to seek remedy 7 

statement of name and style of, in information • • . • 13 
how to act where there is any defect, variance, &o., in com- 
plaint, information, or summons, upon summary pro- 
ceedings 18, 19 

one, may receiye information, complaint, .&C 22 

to have information read over in his presence 31 

duty of, on non-appearance of both parties or of informant upon 

summary proceedings 38 

on non-appearance of defendant 39 

when they may hear the case ex parte upon summary 

proceedings 89, 44 

when they may compel personal appearance of defendant, 
though he appear by counsel or attorney, upon summary 

hearmg 46 

when to adjourn the hearing upon summary proceedings 46, 47 

number of, at the hearing of summary proceeding . . . . 50 

when they mav hear the case ex parte, • . ^ . . . • 51 

to proceed with summary hearing if both parties appear . . 52 

their duties in hearing an information or complaint . • . . 55 

duties of, at the hearing upon summary proceedings. • 59, 60 

power generally to adjourn the hearing of summary proceedings 60 
when they have ^wer to punish a refractory witness upon a 

summai-y hearing 62 

duty of, upon the assertion of a claim of right 62 

when they may recommend the parties to compromise . . 63 
2o2 
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JUSnCES- ^r w ifi i n i fl^ . 

pnebaliatiflivitkiciBRMetojvdgBCBt iqioB a anniiiarj 

heuiB^ 65 

t^Qrj«d|BCBtvpoa«BBn7keBUg.. .• .. 66 

esul dinna of 65 

wtm they mw- &mm» fwnlaint or infonMlion 67, 68 

fbfBofovds « .. 68 

diicrefiaB M te Bakng • .. 69 

M to mvudiaf ooMs to rtrffilnif on diii— 1 of eomplimt or 



vbcB ID ginft eatiiede of dinuad of eooipliini or mfoEma- 

um 72 

fonaof 73 

vka to arad corts of agUMt deffrfint vpoa rammary pro- 

73 



ftniof|Mt m o «jMT» gj«dg»crtapoai MM B M y proeeodings .. 74 

f tt twuV l e r e quait M of judgaeat 74 

vbesv tber Bar or atT not aitagate penaltr 74 

kov t» apswff^n ja dga c at vbero aeferu de£eiidanta upon 

flvaanr proeeemagt .75 

vb<a eodTdcfcadaat to be fiaed in fall aaoont •• 75 

to xaake aiaatc or aeaMmdaa of coBvidioB or order • . 76 
vh«9 to ooaait defeadaat apoa a fBaaiaij oonYiction 77, 78 

Lo V to deal vitli deftadmt pendiBa distrca 85 

vbmtoooaautdcfcadaatiadefiudtofdiitna 86, 87 

vbcB to eoaaut v^ea dfftaliBt C Mnf a aa he haa no gooda or 

adisSzeavoBldbeinwNH 88 

f«fiBof«anaat .. •• •• • 89 

their jadgacBt apoa a eoaplamt 90 

on *^^— ^*»^ a eoapbint with eoala, how atme to be re- 

coTcred 91 

how to eafiaee orden aflnait defendant 91 

how to deal with drffudinf i^ae they aahe an order not for 

thepayaeatof aoaey 92 

Bay eoaait paitieB gailty of perfmy before them at petty 

(»- special seaioBt 96 

oneJBstioeBnyiaiaewanaBtofdiitieaoreonunitinent •• 96 

their fbnnal eonTieCioa or order 100 

cue of leqaired in diawing ^ ' •• 101 

when to draw it np • 101 

to make minute or aenKHandna of eonvietion or Older .. 109 
boand on appUcatioa to give defendant a eopy of the eonTic- 

tion, not boond by eo^ ao giTca 109 

jnrisdietion oter inmctaiMe ollaieeB 114 

as to gnmting nonaoaa or warrant lym an in dicta b le offence 117 

oTer vhatoffcneeajanadietion •• •• • 118 

mar require infbniatioa to be in writing and npon oath, 

tlioiig]i sommons in the fint instanee npon an mdictable 

offence 119 

when to issoe a wanant to apprehend in indietable cases 120, 121 
dnties of, where defendant apprehended upon a backed 

wanant in an iBdidaUe case 121, 123 

duties in granting a search wanant 126 

duties of^ on non-appearanee of defendant npon an indictable 

charge 129 
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JUSTICES— <»w<tn«erf. 

on non-appearance of pnweMtor 130 

when they may adjourn hearing 130 

cannot enter into indictable ohiurge in absence of defendant . • 131 
when they may adjourn proceedingt upon an indictable charge 

on appearance of both parties 132 

for how long to adjourn, and duties as to 132 

how and when to compel attendance of witness on the hearing 

of an indictable charge 134, 135 

when sitting to hear a charge of an indictable offmoe, not a 

public court 140 

when they may exclude the public 141 

when they maV refuse to permit an aoensed party to htte the 

assistance or a legal adnser 141 

how they should exercise a discretion herein . • . • 1 41, 142 
should permit counsel or attorney of party aoensed of an in- 
dictable offence to cross-examine witness 147 

how to proceed on a hearing of a charge of an indictable 

offence when the evidence fuls to make prim4 ftcie ease . • 148 
when they may adjourn hearing of a charge of an indictable 

offence 148 

proceedings after an adjournment 148 

their duty in callinff upon the priioner«pon a ebuge of an 

indictable offence for his answer 149 

what to state to prisoner 149,150 

caution to be given 150 

when they should permit counsel or attorney of the aoensed 

to add]%ss them 153 

their duty to hear the witnesses of a prisoner on a charge before 

them oif an indictable offence 154, 155 

bow they should proceed where a prisoner upon a charge of 
. an indictable offence aecounts for the possession of stolen 

property 158 

decision of, as to discharging or committing prisoner of an 

indictable offence 159, 160 

their discretion in deciding to commit for trial •• .. 160 

as to committing prisoner for trial 165, 167 

to ascertain constables' expenses of executing warrant of com- 
mitment 167, 168 

duties of, with reference to binding over prosecutor and give 

evidence 169, 170 

duties of, in transmitting depositions, recognisances, &c., to 

placeof trial 170, 171 

how to act in binding over minors and married women to 

appear and give eridence •• 175 

their functions as to admitting a party to bail on a charge of 

an indictable offence 176 

when they have a discretion as to admitting to btfU 176, 177, 178 

when bound to receive bail 17/, 178, 179 

not to refuse bail in case where prisoner has a right to it • • 179 
receiving bail by, upon a commitment on a diarge ef rn 

indictable offence, a judicial and not a ministerial act 179, } 80 
should not admit to bail upon a charge of murder . . . . 180 

not to require excessive bail 180 

to satisfy themselves as to the abiliW of bail 181 

2od 



842 IHDEZ. 

JUSTICES— continued, 

certificate of, of willingness to accept ba 1 183 

when bound to certify willingness to accept bail .. ..183 
admitting to bail upon the certificate of a justice .. ..184 
when to make out warrant of deliterance on bail being put in 185 
when they may require notice of bail to be giten to the pro- 
secutor .. •• 185 

to transmit recognizance of bail 186 

how to act on an application for the restoration to prisoner of 

his money, &c. 188 

when to grant a certificate of expenses on a committal for 

trial 191, 192 

duties of upon production of a certificate of an indictment found 194 
their duties under the Jutenile Offenders Acts .. ..199 

their duties with reference to articles of the peace •• ..107 

duties of, upon a plea of **guil^" 241 

when they may reserre a case at sesdons upon an indictment ; 

course of proceeding 251 

powers of amendment on trial of appeal 268 

their powers to amend orders and Judgments . • • . 269, 270 

their decision upon an appeal 270 

when not to take a part u interested 270 

rl diyision of, unon dbciding an appeal ; practice upon • . 270 
lute judges of facts 270 

when thej may. reserre a case 270 

powers of, to adjudicate sumnuirily at petty sessions in certain 

casesoffelony 289 

over what larcenies they hare power to adjudicate sam- 

marily 291,291 

powers to hear and couTict 291 

couTictionby 291 

their course of proceeding under 1st section of the 18 & 19 

Vict c. 126 292,293,294 

how to proceed when the defendant pleads ** guilty "under 

the 18 & 19 Vict. 0. 126 294 

how, when he pleads ** not guilty " 295 

when they may dismiss charge under the 18 & 19 Yict. c. 126, 

as inexpedient to infiict any punishment 292 

when not to act under the 18 & 19 Vict c. 126 293 

power to dismiss charge upon a hearing under the Larceny 

Summary J urisdiction Act (18 & 19 Vict. c. 126) . . . . 292 

to gi?e certificate of dismissal 292 

to caution defendant before calling upon him to plead under 

the Larceny Summary Jurisdiction Act . • • . 296, 298 
powers and duties of, in cases under the 3rd section of the 

18 & 19 Vict c. 126 296,297 

the practice under the 3rd section of the 18 & 19 Vict c 126 297 
course to pursue when defendant pleads ** not guilty" or re- 
fuses to answer upon being asked, under sect 3 of the 

18& 19 Vict c. 126 299 

duties of, when a party accused of a larceny triable summarily 

at petty sessions, is brought before asingle justice 299, 300, 301 

wages of, abolished 304 

see Adjournment, Summons, Warrant, Warrant of 

COMMITMRNT, WARRANT OF DX8TRB88. 



INDEX. 343 

JUSTICES* CLERK : see Clerk to Justicbs. 

JUVENILE OFFENDERS : 

summary proceeding against 199 

LARCENY : 

jurisdiction of justices to decide summarily in certain oases 

of larceny 289 

see Justices. 

LEVY : see Distress, Warrant op Distress. 

LIBEL : 

quarter sessions no jurisdiction to try 163 

LIFE (TRANSPORTATION FOR) : 

quarter sessions no jurisdiction to try felonies punishable 
with, except in certain cases 162 

LIMITS . 

as to locality 7 

LUNATICS : 

orders with respect to, not within the 11 & 12 Vict c. 43 8, 9 

MAGISTRACY : 

scope of their authority 1 

MAGISTRATE : 

meaning of term • 5 

MARRIAGE (OFFENCES AGAINST THE LAWS OF) : 

quarter sessions no jurisdiction to try 163 

MARRIED WOMEN: 

how to be bound over to appear and give etidenoe . . . . 175 

MEMORANDUM : 

of conviction or order to be made bv justices • 76 

copy of, when to be served upon defendant 76 

of conviction or order to be made . « . . . • • • 109 

MILLS : . 

proceedings under acts regulating labour of children in, not 
within the 11 & 12 Vict. c. 43 8, 9 

MINORS : 

how to be bound over to appear and give evidence . . . . 176 

MINUTE: 

of conviction or order to be made by justices • . . . 76 

of conviction or order where copy to be served upon defendant 76 

to be served upon defendant 90 

how to be served 91 

form of 91 

of conyiction or order to be made 109 
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MISDEMEANOR: 

when defendant need not be placed in the dock . • . • 240 

MISPBISION OF TREASON : 

qoarter sessiona no joriadictlon to try 162 

MONEY: 

application for the restoration to the prisoner of money taken 
from him 188 

MONTH: 

how to be computed 20 

MORAVIANS: 

affirmation of 56 

MOTIONS: 

as to making at quarter sessions 240 

at quarter sessions 255 

MURDER: 

quarter sessions no jurisdiction to try 162 

justices should not receiye bail upon a commitment upon a 
charge of 180 

NEXT SESSION: 

meaning of appealing to 260 

NON-APPEARANCE : 

of both parties upon summary proceedings 38 

of complainant 38 

of defendant upon summary proceeding 89 

warrant to apprehend upon 39 

of defendant, case may be heard ex parte upon summary pro- 

ceedings 39, 44 

NOTGiriLTT: 

effect of plea of 242 

plea of 261 

Tcrdictof 249 

NOTICE : 

of recognizance to be giren to defendant 48 

of reco^izance of bful to be given to the accused and his 

sureties 134 

to be given to the witnesses and prosecutor of their recog- 
nizance 171, 175 

form of 173 

of bail, when required ' 185 

of recognizance to be given to accused and his bail • • . . 182 
of the days and honrs for holding petty sessions under the 
Larceny Summary Jurisdiction Act, to be affixed outside the 
building where holden 303 

NOTICE OP APPEAL: 

when to be given 257 

when to be given immediately 257 
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NOTICE OF kVV'EAL— continued. 

when to be giyen so many days ** at least " . . . . 257, 258 

when to be given within so many hours 257 

when to contain grounds of appeal 257 

as to, when given under 12 & 13 Viot o. 45, s. 1 . . • . 258 
when to be given a certain time after judgment or adjudication 

on the making of the order 259 

as to rules of sessions relating to 259 

when it may be verbal 260 

when it must be in writing 261 

for what sessions to be given 260 

as to giving it for the " next sessions " 260 

to whom to be given 261 

how to be directed 262 

service of 262 

when it may be given by the attorney for appellant . . . • 262 
form of .. •• •• •• •• •• .. 263 

proof of notice of 266, 267 

NOTICE OF GROUNDS OF APPEAL: see Grounds of 
Appeal. 

NOTICE OF RECOGNIZANCE : 

proof of notice of 266, 267 

NOTICE TO PRODUCE : 

when necessary to be given 230 

when not necessary 231 

at what time to be given 231 

form of 230 

on the part of the defendant 237 

OATH: 

when information to be stated as taken on oath . . . . 14 
when information or complaint to be upon oath . • . . 21 
to be taken of information before issuing warrant of appre- 
hension upon summary proceedings 30 

deposition upon, before issuing a warrant to apprehend upon 

summary proceedings 41 

evidence when to be given upon ^ . . 56 

not necessary that information be upon, when summons issues 
for an indictable offence 119 

OATH (FALSE) : 

quarter sessions no jurisdiction to try charge of making or 
suborning another person to take 162 

OATHS (UNLAWFUL) : 

quarter sessions no jurisdiction to try charge of taking or 
admitting , 162 

OBJECTIONS : 

not allowed to warrant of apprehension on a oriminal qharge 120 
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OFFEKCE: 



toftiiMiiidplyeoffwiMiWitl,ia InfoiMtion 14 

proper dflMriptMNi cfl^ m nfonntkB 15 

Mfenl offences IB the nine mfiDnBatMi ..^ •• 17 

of eoBTietion of Kfcnl offnctt npon HHaMiy hecrnig . • 74 

of joint md lefgil ofencet npon —my proffe ding i .. 75 

o<)tieciilitc»cptol,iBwinintofco — ita cat .. 112 

OFFENCES (INDICTABLE): 

jvrudktko of joftieei to hcor clisfet of 114 

OFFENBEBS (JUVENILE) : $ee JvraniM Ovfekdsbs. 

OBDEB: 

lor the dnditrge of a witne« eoDmttted for lefiumg to enter 

into a neogmsmee to appear and giTeeridenee •• •• 174 
eiiBet of qpMmng npon appeal 275 

OBDEB OF DISMISSAL: 

when jmtioee to make 65, 67, 68 

tarmci 68 

dJaoetioa aa to making 69 

OBDEBS: 

aa to, in general 6 

distinetion between orden and eonTietiona 96 

what mbjeeti not within the 11 & 12 Yiet e. 43 .. 8, 76 
when minute or memorandom of, to be made by jvstieea . • 90 

pecoliar profinons as to 90 

minute of; to be serred upon defendant 90 

how to be serred 91 

form of .. •• .. .. •• .. ..91 

warrants npon 90 

eosts of defendant upon 91 

how to be enforced against defendant 91 

when not for the payment of money 92 

of the formal order 100 

care reqoired in drairing ap 101 

when to be drawn up 101 

to what cases the 11 & 12 Yiet. c. 43, applies . . . . 102 

for paymeot'of money to be leTied by distress, and in default 

01 mstress, imprisonment 105 

for payment of money, and in default of payment, imprison- 
ment .. ..^ 106 

order for any other matter where the disobeying of it is pun- 
ishable with imprisonment .... . . . . 107 

care required in using statutable forms 108 

care required in drawing up • . . . • • . . 109 

minute of to be made 109 

when to be drawn up and returned to the sessions . . . • 109 

as to enforcing orders of sessions 275, 276 

mode of proceeding 276 

«M DE7BMDANT, JUDGMENT, JUSTICES, &C. 
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OVERSEERS OF THE POOR: 

special Mssioiu for appointing 219 

PARCENERS: 

as to describing property of upon fommary proeeedinga • . 22 

PARDON: 

plea of 242 

PARLIAMENT (HOUSES OF) : 

quarter sessions no jurisdietion to try offences against . . 162 

PARTNERS : 

as to describing property of, upon snmmary proceedings . . 22 

PAYMENT: 

defendant on distress to be releasecl by payment . . . • 95 
tee Wa&ilant o7 Commitmbnt, Wa&rant of Distbbss. 

PEACE (ARTICLES OF) : tee Articlbs of teb Pbacb. 

PENALTY: 

whenit may or may mot be mitigated 74 

when each of scTeral defendants to be fined the fall amount 

upon a sommar? conyiotion 75 

imprisonment in default of payment of 81 

of lerying by distress 82 

to whom to DC paid 97 

on clerk to justices and gaoler for not rendering an aoeoont id 

money reeei?ed by them 97 

statement of in oonyiction 108 

for refusing to give defendant a copy of the warrant of com- 
mitment lis 

PERSON OF THE QUEEN : tee Qubbn's Pbbsok. 

PERJURY: 

when justices at petty or special sessions may commit for . • 96 

quarter sessions no jurisdiction to try 162 

power of sessions to order an indictment for peijory • • . • 252 

PERJURY (SUBORNATION OP) : 

quarter sessions no jurisdiction to try 162 

PETTY SESSIONAL DIVISION : 

as to, in general 2 

when proceedings to be taken in certain diyisions . • . . 8 

PETTY SESSIONS: 

courts of, in general 2 

time and pla^ of holding 2, 3 

proceedings in 6 

a public court upon summu7 proceedings 37 

for perjury committed at, justices may commit for trial • . 96 

remaito as to proooedinga at in general 214 
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PETTY SESSIONS— con^mtie^i. 

powers of jastices to adjadioate Bammarily at petty sessions 

in certain cases of felony 289 

jastices to act at under the Larceny Sommary Jurisdiction 

Act (18 & 19 Yict. c. 126) 290 

time of holding under the act to be fixed and published . . 290 
to be an open court under the Larceny Summary Jurisdiction 

Act 303 

notice of the dasrs and hours for holding, under the Larceny 

Summary Junsdiotion Act, to be affixed outside building 

wherehoMen ..303 

PLACE: 

of commission of ofTenoe to be stated in information . . 14 

PLEA: 

of prisoners upon arraignment .. ..241 

PLEADING: 

by defendant upon summary proceedings 52 

POOR: 

removal of, not within the 11 & 12 Yict c. 43 . . 8, 9 

POOB RATES : 

special sessions for appeal against 221 

as to appeals against at petty sessions 221 

POST OFFICE: 

informations, &c., under statutes relating to, not within the 
11 & 12 Vict. c. 43 8, 9 

PKSMUNIRE: 

quarter sessions no jurisdiction to try offences subject to 
penalties of 162 

PREROGATIYE (QUEEN'S) : tee Queen's Pbebooativb. 

PREYIOUS CONYICTION: 

proof of, when to be given 249, 250 

how to be proved 250 

PREYIOUS CONYICTION (CERTIFICATE OF): 

when and how to be obtained 232 

PRISONER: 

how he can compel the attendance of his witnesses before 

justices on a charge of an indictable offence . . . . 138 

of the steps he should take with reference to the hearing 

before justices of a charge of an indictable offence . • 139 

no absolute right to the assistance of counsel or attorney, on 

the hearing before justices of a charge of an indictable 

offence 141 

a right to cross-examine witnesses upon a charge before 

justices of an indictable offence 147 
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PRISONER— tfowrtntitfrf. 

as to his statement made before jnatiees upon t eharge of an 

indictable ofifence 149, 152 

the propriety of his making any 161 

proceedings as to, upon a hearing before jostices upon t eharge 
of an indictable offence, when the eyideiioe £uU to make oat 

a prim4/act« case 148 

calling upon him for his answer apon a eharge before jnstices 

of an indictable offence 149,150,151 

as to his calling witnesses on a eharge before justices of an 

indictable offence 154 

the policy of his calling witnesses upon t charge before 

justices of an indictable offence 166 

of producing witnesses before justices upon a charge of an 

indictable offence 157 

mode of examining witnesses of prisoner upon a eharge before 

justices of an indictable offence 157 

his accounting before justices upon a charge of an indictable 
offence for the possession of stolen property ; course of pro- 
ceeding thereupon 158 

when to oe discharged or committed for an indictable offence 

159, 160 
as to being admitted to bail on a charge of an indictable 

offence 176, 177, 178 

when he has a right to be bailed 178, 179 

may be admitted to bail upon certificate of justices • • . . 188 
when he has a ri^ht to be bailed, though no certificate • • 184 
as to admitting him to bail when his sureties are at a distance 184 
when and how he may be surrendered by his bail . • • • 187 
how to apply to the Queen's Bench to be bailed • . • • 187 
as to the money and property taken from him upon his appre- 
hension, application for the restoration of 188 

when entitled to a copy of the depositions . • ^ • . • • 190 
mode of proceeding against when an indictment is found, and 

no preyious committal by a justice 194 

mode of proceeding against, when in custody upon another 

charge 197 

as to giving to, a copy of the eyidence of witnesses not before 

the magistrates • • . • 234 

rules regulating his communicating with his friends or legal 

adviser 234, 235 

when he must be placed in the dock 240 

arraignment of 241 

as to plea of 241,242 

challenging jurors 242 

address to the jury by 246 

as to his calling witnesses 248 

see Defendant. 

PBISON RULES : 

as to prisoners communicating with their friends or legal 
advisers 234, 236 

PRIVATE PERSON: 

when he may apprehend on a charge of felony without a 

warrant 116 

2 H 
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PROSECUTOR: 

his fint proceeding agiinat an offender 115 

preferrinff an indiotment 115 

to be ready at hearing of a charge of an indictable offence ... 129 
non-appeuranoe of before jnitioes to support his charge ; pro- 
ceedings thereupon 130 

how to compel attendance of witnesses before justices upon 

an indictable charge 134 

dnt? of, to be folly prepared with his eridenoe at the hearing 

or a charge of an indictable offence 139 

who to be bonnd over to prosecnte 169, 170 

to haye a notice of ha?ing entered into a recognisance to 

appear and giro eyidence 171 

form of 173 

as to his right to a copy of the depositions 190 

certificate of expenses of on a committal for trial ... 191, 192 
how to proceed on a certificate of an indictment being foond 194 

how to proceed when defendant at large 195 

his proceedings on the committal of the prisoner 227 

moae of condacting trial 244 

as to his costs of prosecuting an indictment 251, 252 



PUBLIC COURT: 

when petty sessions a public court 
when not 


... 37 

140 


PUBLIC HOUSES: 

when to be licensed 


... 218, 219, 220 


QUAKERS : 

affirmation of 


56 



QUANTITIES : 

bow to be stated in ioforniation 16 

QUARTER SESSIONS: 

courts of, in general 4 

when holden 4, 5 

cases oyer which the quarter sessions ha?e not jurisdiction . . 162 

when to commit to 162,163,164 

as to courts of, in general 223 

when to be holden 223 

atwhatplace 223 

before whom to be holden 224 

of the business transacted on the first day of the sessions ... 226 

diTision of the court 226 

mmtna/ practice of the quarter sessions 227 

the ciyil business of 255 

rules of, as to notices of appeal 259 

power of, to resenre special case 277 

reference to arbitration by, of matter of appeal 282 

see Arbitration, SPEaAL Casb. 
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QUEEN'S BENCH : 

when to apply to, to be bailed, and conne of proceeding ... 187 

QUEEN'S GOVERNMENT : 

quarter sessioDs no jurisdiotion to try offences against ... 162 

QUEEN'S PERSON : 

quarter sessions no jurisdiction to try offences against ... 1C2 

QUEEN'S PREROGATIVE: 

quarter sessions no jurisdiction to try offenoee against ... 162 

QUEEN'S TITLE: 

quarter sessions no jurisdiction to try offences against ... 162 

RATES: 

service of sommons for non-payment of rates 44 

RATES (POOR) : 

appeals against a special sessions 221 

RECEIPT : 

constable's, for expenses of conveying prisoner to gaol ... 169 

RECOGNIZANCE: 

of defendant for appearance upon an a^ooxnment of sommary 

hearing 48 

notice oi; to be given to defendant 48 

mode of taking 49 

for defendant's appearance on return of distress warrant ... 85 

to prosecute or give evidence 170, 171 

form of 172 

condition of 172 

how to be transmitted to place of trial 170, 171 

of bail, pending adjournment of ^punination 133 

when appellantto enter into 8 recogniaance 262 

estreating 275 

forfeiture of, under the 18 & 19 Vict, c 126 302 

RECOGNIZANCE OF BAIL : 

notice of, to be given to the accused and his bail 182 

transmission of, on bail being put in 186 

form of 182 

RECORDS (STEALING, &a): 

quarter sessions no jurisdiction to try charges of stealing, or 
fraudulently takin^^, or injuring, or destroying recor£ or 
documents belonging to any court of law or equity, or re- 
lating to any proceeding therein 163 

RE-EXAMINATION: 

of witnesses upon a oharge before jnstieei of in indiotable 

offence 148 

2h2 
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BEPEBENGE TO lEBITBATION, see Axsm^noir. 

BELIOION (OFFENCES AGAIKST): 

qotrter MMioDs no jiirifdietioii to toy ^ 162 

BEMAKD: 

of defendtnt pendiiiff a^joannnent of hewBg aa iadietftbiB 
dbneobefeiojiftiMt 132 

BEMEDT. 

M to tho dunee of .^ 7 

of defendant peo£ng adSonmmeiit of heating of ukBetable 
offenoe beufe joftioai ^. ... 132 

BE8P0NDENT: 

proeeeding at eeaiiona upon non-ai»peannee of respondent ... 267 

eoets of upon non-appearanoe of appellant 267 

aa to agreeing to a tpmtl ease wittlont going to the quarter 

tesnona 277, 278 

see Abbit&^tiow, Special Case. 

BESTORATION OF PBOPEETY: 

order of juaticea for 252 

BESTITUTION : 

of property upon a coniietion nnder 18 & 19 Yiet e. 126 ... 302 

BBTUBK: 

of oonstable to warrant of diftnn ».. ... ... 86, 87 

BEWABD8: 

aa to, for apprehending certain offMidfln ... ... ... 262 

EIGHT (CLAIM OF): 

duty of josticea upon the aeaerfcion of a claim of right ... 62 

BULES (PRISON) : 

aa to prisoners commnnicating with their friends or lenl 
advisers 234, 235 

RULES OF SESSIONS: 

as to notices of appeal 259 

with reference to entering appeal 266 

SALVAGE : 

information, &c., relating to, not within 11 & 12 Yict. c. 48 9 

SEARCH WARRANT: 

when it may be granted 125, 126 

method to obtain 126 

how to be execated 126 

form of 127 

may be granted and executed on a Sunday 128 

importance of obtaining in the first instance 128 
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SENTENCE: 

upon prisoner 125 

SEPARATISTS: 

affirmation of 56 

SEBYIGE : 

of gammons 29 

of summons, proof of before granting a warrant apoa sommaiy 

proceedings 40 

of summons, when to be personal npon snmmary prooeedinga 44 

of minute of order upon defendant 90 

how to be served 91 

of summons on defendant for an indictable offence 120 

of notice of appeal ... a 262 

SESSIONS : 

enforcing orders of sessiona 275 

«M Quarter Sessions. 

SMUGGLING: 

information, &c. , relating to, not within the 11 & 12 Tict. e. 43 9 

SPECIAL CASE: 

power of sessions to reserre 277 

power of parties to agree to, without going to tlio quarter 

sessions 277, 278 

over what matters, when and how such case may be tteted ... 278 

coarse to be pursned 279 

form of such case 279 

practical proceedings as to 281 

granting same by quarter sessions for opinion of tiie court 

above ^ 284 

when it should be granted 284 

how prepared 285 

form of \.. ... 285 

for the opinion of the conrt for crown cases resenred ... 286 

SPECIAL SESSIONS . 

courts of, in general ... « 2 

nature of 3 

for perjury committed at, justices may commit for trial ... 96 

course of proceeding in 217 

as to the practice at 222 

STAMPS: 

information, &c., nnder statutes relating to, not within the 
11 & 12 Vict c. 43 8, 9 

STATEMENT OF PRISONEE: 

when and how it may be made before jnstioes upon t charge 

of an indictable offence ... 1&, 151 

form in which it is to be taken down ... 151 

the propriety of making any 152 

2h3 
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STATUTE: 

how to be recited in infonnation 17 

SITBORNATION OF PERJURY: 

quarter aessione no juriadietion to try 162 

SUBPCENA: 

to witoeM upon floninnT poeeedings 81 

for witoees to attend ana gi?e endence before jnatiees vpon a 

charge of an indietaUe offence 137 

for a defendant 138 

for witneeses upon the triaL how procnrable 228 

how to be obtained for a defendant 236 

SUMMARY CONVICTIONS : 

as to, in general 6 

tee CoNYicnoNSy thb Diffbabmt Hbads. 

SUMMING UP : 

of the chairman 249 



SUMMONS: 

power to amend defects and iaaccmndes in vpon annmary 

proceedings 18 

application fjpr, npoa sammarj proceedings 28 

to compel appeunnce upon sommary proceedings 26 

when the only process 27 

form of^ upon summary proceedings 28, 29 

serrice of 29 

when not required upon summary proceedings 30 

proof of serrice of summons on defendant before granting a 

warrant upon summary proceedings 40 

second summons when drst not properly served 41 

when the serrice most be personal upon sammary proceedings 44 
proof of due serrice of, upon defendant before hearing the case 

eo; paH^ upon summary proceedings 46 

taking objections to 63 

for indictable offence, where to be obtained ... 117 

when to issue in the first instance for an indictable offence ... 118 

how to issue for an indictable offence 119 

form of 120 

by whom to be serred 120 

non-appearance of defendant upon, on a charge of an indictable 

offence, and the practice thoreupon - ... 129, 130 

to a witness to attend aud give evidence before justices upon 

an indictable charge 134 

SUMMONS TO WITNESS : 

when to issue upon summary proceedings 31 

when warrant to issue to compel witiMss to attend 32 

service-ef, upon summary proceedings .^ Z8, 36 



IKDSX. S6i 

SUMS: 

how to be stated in information 16 

SUNDAY: 

warrant of commitment npon a summary confietion not to be 

executed on a Sunday 112 

warrant to apprehend for an indictable offence may be granted 

and executed on 126 

search warrant may be granted and exeoated on a Sonday ... 128 

SURETIES : 

number of as baiF 180 

should be housekeepers ^ 181 

when and how they may surrender the priioner 187 

upon an application to keep thepeaoe 211 

SURETIES TO KEEP THE PEACE: see Abtiolbs Of 

THR PSACB. 

SURRENDER: 

of defendant in discharge of bail 240 

TAXES: 

information, &c., under statutes relating to, not within the 
11 & 12 Vict c. 43 8, 9 

^ TENANTS IN COMMON: 

as to describiug property of, apon summary pvooeediBgi ... 22 

THEATRES : 

special sessions for licensing 221 

THREATS: see A&tigubs of thb Pbaci. 

TIME: 

of commission of offence, statement of, in information ... 14 

for laying or making information or complaint 20 

mode of computiog 20 

statement of time of imprisonment in warxaat of oomaitnoit 112 

TITLE (QUEEN'S), tee Quebn's Titlb. 

TRANSPORTATION FOR LIFE: 

quarter sessions no jnrisdietion to try fisloiiiei punishable with, 
except in certain cases 162 

TREASON: 

quarter sessions no jurisdiction to try 162 

justices not to admit to bail in 178 

TREASON (MISPRISION OF): 

quarter sessions no juriadiction to try 162 

TREASURER: 

Older of justioes upon, for payment of eonstablea'i expenaes of 
conreying prisoner 168, 169 
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TBIAL (THE) : 

order of proceeding 240 

motion to postpone, when to be made 240 

of an indictment at qoarter seaiiona 244 

calling of witnesies, &c. 244 

see Appeals. 

UKLAWFUL OATHS: 

quarter sesiions no jurisdiction to try charge of taking or 
admitting ... .. 162 

VAEIANCE: 

between information and complaints, and eridence 12 

as to, in summons, complaint or information upon summary 

proceedings 18, 19 

upon a chance beforejosticesofan indictable offence ... 143 

TERDICT (THE) : 

as to 249 

YIOLENCIE : tee Abticlbs of tsb Pbaob. 

WAERANT: 

power to back and form of backing ,. 38 

taking objections to , 53 

to remand prisoner pending an adjournment 132 

WAERANT OF COMMITMENT: 

form of, to remand defendant when apprehended to compel 

appearance upon summary proceedings 43 

of defendant pending an adjournment of a summary hearing 46, 47 

form of 47 

of complainant or informant for want of distress for defen- 

danrs costs 71 

when it may issue upon judgment upon a summary connction 77 

on a conviction where the punishment is by imprisonment ... 78 

form of 78 

for want of distress for costs 78 

form of warrant 80 

upon a couTiction for a penalty in the first instance ... 81 

for want of distress 87 

of complainant for defendant's costs upon an order 91 

warrant on an order in the first instance ,.. 91, 92, 94 

form of warrant 94 

on an order where the disobeying of it is punishable by im- 
prisonment 92 

form of warrant 92 

for defendant on an order where disobeying 11^ puniahable by 

imprisonment 92 

form of warrant 99 

form of, in default of diatreas 95 

onejustice may issue 96 
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WARRANT OF COMMITMENT-«m«iMierf. 

general form of, upon a conriction or order Ill 

correct statement of offence 112 

statement of time and manner of imprisonment 112 

duration of 112 

not to be executed on a Sunday 112 

what defects in immaterial 112 

when to be backed 113 

defendant has a right to a copy of 113 

for a witness who revises to be sworn or gire evidence upon 

the hearing of a charge of an indictable offence 145 

for trial 166, 166 

form of warrant 166 

for trial, how executed 166 

of witness for refusing to enter intohia reoognizinoe to appear 

and giye evidence 171, 173 

of a person against whom an indictment ia found 197 

when to be granted for costs of appeal against a eonTiction or 

order 272, 278 

form of warrant 274 

WARRANT OF DELIVERANCE : 

to be issued upon bail bein|^ giytn 185 

form of, on bail being put m 166 

WARRANT OF DISTRESS : 

for defendant's costs upon a diwiiiMtl of inANrmatloa or Mm- 

plaint 68, 70 

form of 70 

for costs upon a oonviction where the ofllraee ia puniahible by 

imprisonment 78 

form of 79 

when to issue in the first instance 83 

how to be backed and form of 84 

how to be executed if no goods, or goodi InanffioieBt ... 86 

commitment of defendant in default of diatress 86 

return of, by constable 86, 87 

when not to issue when defendant ooDfiBBsef ho to no goods 

or a distress would be ruinooa ... 88 

form of warrant of commitment 89 

for defendant's costs upon an order 91 

one justice may issue 96 

when to be granted for the non-payment of costs of appeal 

against a conviction or order 272, 273 

form of warrant 278 

WARRANT (SEARCH) : 

when it may be granted 125, 126 

method to obtain ,. ... 126 

see Search War&ant. 

WARRANT TO APPREHEND: 

to compel appearanoe, when to issue upon suninaiy pro- 
ceedings : 26 
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WARRANT TO JiPTUlSHESD—corUinued. 

when not to issae 27 

to compel appearance, when it may issae opon summary pro- 

oeedinss 30 

to apprehend defendant on non-appearance upon summary 

proceedings 39 

5 roof of serrice of summons before granting 40 
eposition upon oath for, before issuing upon summary pro- 
ceedings 41 

to apprehend defendant, by whom to be executed upon sum- 

maxy proceedings 42 

form of, where summons is disobeyed upon sununary pro- 
ceedings ' 42 

for indictable offence, where to be obtained 117 

when a warrant may issue in the first instance on an indict- 
able offence 120 

objections to in a criminal case not allowed 120 

when to issue in indictable cases 121 

form of 121 

how executed 122 

practice where defendant apprehended on a backed warrant in 

a criminal case 122, 123 

may be granted and executed on t Sunday for indictable 

offences 125 

for offences committed on the high seas, &c., or abroad ... 125 

form of 125 

when it may issue against a witness to compel him to attend 

and gi?e endence upon the hearing of an indictable offence 185 
against a witness in the first instance to gite endence btfore 

a justice upon an indictable offence 136 

same, where witness has not obeyed a summons 136 

form of^ to apprehend a party indicted 196 

WARRANT TO DETAIN: 

a person indicted who is already in custody for another 
charge ,. ... 198 

WARRANT TO WITNESS : 

to compel attendance upon summary proceedings ... ... 32 

how executed 36 

WILLS (STEALING, &o.) : 

quarter sessions no jurisdiction to trj charges of stealing, or 
fraudulently destroying or concealing wills or testamentary 
papers, or an^ document or written instrument being or 
containing evidence of the title to any real estate, or any 
interest in knds, tenements, or hereditaments ... 163 

WITNESS: 

how compellable to attend upon summary proceedings ... 31 

summons to 31 

warrant to compel attendance upon summary proceedings ... 32 

service of summons upon summary proceedings 35 

tender of expenses 35 
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WITSESS— continued. 

ordering them out of court upon summary hearing ... .64 

to give eTidence on oath or affirmation 56 

disqualification of 57, 58 

who may be witnesses 67, 58 

when to be sworn 68 

examination and cross-examination of, upon a summary 

hearing 69 

refusal of to be sworn, or examined upon summary hearing 60 

commitment of 61 

form of commitment 61 

when justices power to punish a refractory witness upon 

summary hearing 62 

mode of compelling attendance of, for the prosecution before 

justices upon an indictable charge ^ 134, 136 

form of summons to, to attend and give eyidence before jus- 
tices upon a charge of an indictable offence 136 

form of warrant against, in the first instance ^ 136 

form of warrant where the summons has been disobeyed ... 136 
mode of compelling the attendance of, when out of the juris- 
diction 137 

cannot demand his expenses in the first instance for attending 
to give evidence berore justices upon a charge of an indict- 
able offence 137 

how they can be compelled to attend for a defendant before 

justices, on a charge of an indictable offence 138 

ordering out of court on a hearing before justices of a charge 

of an indictable offence 143 

examination and cross-examination of, upon a charge before 

justices of an indictable offence 143, 144 

examination and cross-examination of, upon a charge before 

justices of an indictable offence 144, 146 

to be sworn 146 

refusing to be sworn or examined on hearing of a charge of 
an indictable offence — commitment ... ... ... 146 

depositions of, upon a charge before justices of an indictable 

offence— how to be tt^en 146 

form of 147 

care required in taking 147 

examination, cross-examination, and re-examination of, upon 

a charge before justices of an indictable offence ... 147, 148 
examination of, for the prisoner on a charge before justices of 

an indictable offence 164, 166 

the policy of calling them for a prisoner upon a charge before 

justices of an indictable offence ... ... 166 

for prisoner upon a charffe before justices of an indictable 

offence, when to be produced 166, 167 

mode of examining 168 

binding over to appear and give eyidence 170, 171 

when he may be committed for refusing to enter into his 

recognizance to give evidence 170, 171, 173 

when to be discharged 171 

to have a notice of having entered into a recognizance to 

appear and give evidence 171, 176 

order for discharge of, when committed for refusing to enter 
into a recognizance to appear and giye eyidence 174 
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860 nnwx. 

WITNEBS-H9(m<tfitMl. 
* oertifictte of expenaefl of, on a eommittal for trial ... 191, 192 
kow to eompel attendance of those at the trial iriio are not 

nnder recognizance 

as to conduct money to 

how to procure a witness who is in gaol 

to proTC prefions conyietion 

to prove death or illness of a witness 

swearing in court before going before the grand jury ... 238 

ordering oat of court upon a trial at quarter sessions ... 243 

reading depositions of dead or sick witnesses 244 

mode of examining tiiem upon a trial of an indictment 244, 245 

as to calling them for the prisoner 248 

when sessions may order mm to be indicted for perjury ... 252 

WOMEN (ABDUCTION OP): 

quarter sessions, no jurisdiction to tiy 163 

WOMEN: see MiiRBiBD WoMBV. 

WRECK: 

informatioiis, Ac, relating to, not within the 11 & 12 Vict 
c43 ... 9 

WRITING: 

when complaint or information to be in writing 21 

TSAR: 

how to be computed 20 

YOUNG PERSONS: tee Jittenilb Offkndebs. 



LOMDOX: 

Printed by Jomr Cxockfojbj), 29, Essex-street, Strand. 



r 



rN 



